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PREFACE. 



rpHE Authors in this book endeavour to point out as clearly 
■^ and concisely as possible the legal position of Directors, 
Secretaries, Managers and other officers of Joint Stock Com- 
panies formed under the Companies Acts, and to indicate the 
duties and liabilities which the holding of those offices 
involves. 

The many cases which are brought annually before the 
Courts tend to show that by very many persons the nature 
and extent of the powers, duties and liabilities devolving 
on Directors and other Officers of Companies are greatly 
misunderstood. 

The Authors trust that this attempt to summarise the 
legal position of Directors and Officers may contribute some- 
what to a clearer understanding on the subject. 

As many Companies incorporate with their Articles of 
Association most of the provisions of Table A of the Com- 
panies Act, 1862y it has been thought convenient to subjoin 
that table as an Appendix. 

Throughout the text of the book the references to reported 
cases have been taken, as a matter of convenience, from one 
source only ; but in the Table of Cases will be found references 
to the other reports. 

H. H. 
C. G. H. 

1, Temple Gardens, Temple, 
May, 1884. 
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THE 

LAW OF DIRECTORS AND OFFICERS 

OF 

JOINT STOCK COMPANIES. 



CHAPTER I. 



DIRECTORS. 



rpHE office of a director of a joint-stock company is one 
*^ of considerable importance, and may involve the holder 
in liabilities of no light description. 

The responsibility of the management of a company 
devolves, as a rule, upon its directors. It is not legally 
essential that a company should have directors. 

Directors are often referred to as agents, trustees or 
managing partners of the company ; and when they are so 
spoken of by judges it is essential to recollect that such 
expressions are used, not as exhaustive of the powers or 
responsibilities of those persons, but only as indicating useful 
points of view from which they may for the moment and 
for the particular purpose be considered — points of view at 
which they seem for the moment to be either cutting the 
circle or falling within the category of the suggested kind. 
It is not meant that they belong to the category,. but that it 
is useful for the purpose of the moment to observe that they 
fall pro tanto within the principles which govern that parti- 
cular class. Directors are not exactly agents nor exactly 
servants — ^perhaps not servants at all — nor exactly trustees, 
1 
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nor exactly managing partners, if by that is meant that they 
are nothing more and nothing less. They are persons in- 
vested with strictly defined powers of management under 
the articles of association of a statutory corporation. [Per 
Bowen, L. J. Imperial Eotel Company v. Sampson, 23 Ch. 
D. 12.1 

Unless the articles of a company otherwise provide there is 
no restriction as to the choice of directors. There is nothing 
to prevent the office of director being filled by a woman, an 
infant, or an alien. 

The only statutory exception is in the case of a beneficed 
clergyman, or a clergyman who is licensed, or otherwise 
allowed to perform the duties of any ecclesiastical office 
whatever. By 1 & 2 Vict. c. 106, s. 29, it is enacted that it 
shall not be lawful for any such person to act as a director 
or managing partner of a company ; but sect. 30 qualifies 
this restriction, and expressly allows him to be a manager, 
director, partner, or shareholder in any benefit society or fire 
or life assurance society. 

The articles of association usually invest the directors 
with very ample powers for carrying on the business of the 
company. 

A director stands in a fiduciary relation towards the com- 
pany. He is not allowed to make any profit out of the 
position he thus holds, other than that allowed by the regu- 
lations of the company or by the consent of its members. 
[North Eastern Railway v. Jackson, 19 W. E.. 198]. 

If a director is guilty of any misfeasance or breach of 
trust towards the company he is liable to the company in 
respect of those acts ; but he is not in general liable for 
losses arising through non-feasance. [Of. Wedgwood Coal 
and Iron Company, 47 L. T. 612.] 

In considering the position of directors it must be borne 
in mind that a director differs from a trustee. For whilst a 
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trustee is the legal owner of the trust-property, and as such 
is the principal who deals with that property, and is master 
thereof, subject only to an equitable obligation to account to 
his cestuis que tnistent, a director occupies as between himself 
and the company the poeition of a paid servant, \_8mith 
V. Anderson^ 16 Oh. D. 247,] 

A limited company may, by its memorandum of associa- 
tion, as originally framed, or as altered by special resolution, 
declare the liability of its directors or managers, or of its 
managing director, to be unlimited. [0. A. 1867, ss. 6-8.] 

In any limited company where the liability of a director or 
manager is unlimited, notice in writing is to be given to any 
proposed director or manager that on his election his liability 
will be unlimited. The omission of this notice will not, how- 
ever, aflPect his liability. 

A retiring director or manager, whose liability is un- 
limited, is only liable for debts and liabilities incurred during 
his tenure of office, and this liability ceases at the end of one 
year from his retirement. . 

In the event of the company being wound up, a director 
or manager whose liability is unlimited will only be called 
upon to contribute if the Court thinks the general assets 
insufficient to pay the debts of the company. 

If he is called upon to contribute he will be liable to con- 
tribute as if he had been at the date of the commencement 
of such winding up a member of an unlimited company, and 
will be allowed to set oflF as against his liability any debt that 
may be due to him from the company. 

It is believed that these powers of imposing unlimited 
liability upon the directors and managers of a company are 
seldom if ever availed of, as few persons can be found willing 
to assume this liability, without receiving corresponding 
advantages. If the practice were adopted of appointing 
boards of directors, with unlimited liability, for fixed periods. 
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it may be inferred with safety that fewer companies would 
make shipwreck through the neglect and mismanagement of 
directors. Under the system at present in vogue no person 
has any vital interest in the success of the company. Under 
a system of unlimited liability of a class the interests of the 
directors would be completely identified in the well-being of 
the company. 
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CHAPTEK/ 11. 



OFFICERS. 



The legal position of the manager, secretary, or other officer 
of a company differs little from the position of any ordinary 
servant. He occupies no special fiduciary relation towards the 
company, he owes no special duty to the board; the ordinary 
relations of employer and employed obtain between himself 
and the company ; he incurs no liability for the debts of the 
company ; he is not responsible for the acts of his directors. 
He is a servant, nothing more. He is bound to obey the 
lawful orders of his superiors ; he is liable to be suspended or 
dismissed at their pleasure. 

Whatever remedies for wrongful dismissal a servant in ordi- 
nary employ may have against his master, such remedies also 
has the discharged officer of a company against the company. 

Against the directors themselves personally he has no 
remedy for any act of wrongful dismissal of which, in their 
capacity as directors, they may have been guilty ; his em- 
ployers are the company, of which the directors are the 
agents, he must look to the company alone to recompense 
him for the wrongful act of their agent. 

As an officer of the company he has, it is conceived, no 
right to question the legality of the appointment of its 
directors. So long as the shareholders allow the affairs of 
the company to remain in the hands of persons invalidly 
appointed as directors it would seem that the officers of the 
company are justified in obeying the de facto directors with- 
out being responsible for the fact that they were not directors 
dejure. 
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The articles of assodation usually allot certain duties to 
the secretary and manager. Where this is the case it is the 
business of the directors to see that these duties are fulfilled. 
But the officer has himself no right to insist on performing 
those duties^ nor will any action lie by him against the com- 
pany or the directors to compel them to allow him to per- 
form them. He is no party to the articles, which are a 
matter only between the directors and shareholders ; it may 
well be that the directors may be liable to the shareholders 
for any disregard of those articles, but the officer is an out- 
sider, and can ground no action on the articles of association. 
[Eley V. Positive Life Assurance^ 1 Ex. D. 88 ; PrikharcTs 
Case, 8 Ch. 956] 

A servant is bound to obey all his master's reasonable and 
lawful commands, but his contract of service imposes on him 
no obligation to commit or assist in committing any fraud or 
wrong, even although he may have been ordered to do i^o by 
his master. 

All persons directly concerned in the commission of a 
fraud are to be treated as principals. No party can be per- 
mitted to excuse himself on the ground that he acted as the 
agent or as the servant of another ; and the reason is clear, 
for the contract of agency or of service cannot impose any 
obligation on the agent or servant to commit or assist in 
committing any fraud or wrong. [Cullen v. Thomson, 6 
L. T. 870.] 

Any servant who obeys his master's lawful commands is 
entitled to be indemnified by his master against any loss he 
may sustain through such obedience ; but if he obeys his 
master's unlawful commands he is entitled to no indemnity 
even although his master may have expressly promised to 
indemnify him against the consequences of the imlawful 
acts. 

Any servant who is negligent in his master's service is 
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liable to his master for any loss he may have sustained 
through such negligence. 

If a servant engages to enter into the service of a person 
in any capacity it is his duty to fulfil his engagement by 
entering that service, and if he fail to do so without any 
good reason he will be liable to an action for such breach of 
contract. [^Cotea v. Sadler^ 2 Keb. 16 ; Lumley v. Wagnef% 
1 De G. M. & G. 604.] 

It is equally his duty, having entered into the service, to 
continue in such service during the whole time he has con- 
tracted for, and if he depart without any good reason he will 
be liable to an action for so doing. [Bird v. Randall, 3 
Burr. 1,346.] 

In either of the above cases if the servant were prevented 
by the act of God, e.g., permanent illness, that would be a 
good defence to an action. [^Boast v. Firth, 4 C. P. 1.] 

In all these respects the contract of service between an 
officer and the company differs in no way from that of a 
servant in ordinary employ. 

The officers of a company are, however, under certain 
statutory obligations — these relate for the most part to 
purely ministerial acts, such as keeping proper registers, 
permitting inspection by shareholders, making annual re- 
turns, and affixing the name of the company to all docu- 
ments. These statutory duties will be found summarised in 
a later part of this work (page 67). In all instances the 
directors are equally bound with the officers of the company. 

There is one statutory obligation with reference to the 
prospectus which affects the officers of a company. They are 
bound to see that every share prospectus issued by the 
company specifies the dates and names of the parties to any 
contract entered into by the company or the promoters, 
directors or trustees, before the issue of such prospectus. 
Every liability which attaches to the directors for neglect of 
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this duty, attaches equally to the oflBcers of the company 
knowingly issuing the same. This liability is dealt with at 
length further on in this work (page 45). 

With this exception it would seem that the secretary, 
manager, or other officer of a company incurs, as such, no 
responsibility for allowing his name to appear on any 
prospectus of the company. His name appears thereon as a 
servant of the company, and it is conceived that he would 
not be held to be liable for the truth of the matters set out 
in the prospectus, of which, it may be assumed, he most 
frequently knows nothing. Of course, if he takes any active 
part in the issue of the prospectus, so as to bring him into 
the category of " promoter," he at once becomes liable to the 
fullest extent, and it is immaterial in that event whether or 
not his name was appended to the prospectus. \_JRe Great 
Wheal Polgooth, 53 L. J. Ch. 42]. 

The general scope of authority of the officers is limited 
to the ordinary conduct of the routine business of the com- 
pany. Directors can only delegate to any officer those duties 
which belong to the management of the ordinary commer- 
cial business of the company. ICartmelVa Case, 9 Ch. 691.] 
Any further powers which the officers may exercise must 
be in virtue of authority expressly delegated to them by 
the directors under express powers in that behalf contained 
in the articles. • [HowartTs Case, 1 Ch. 561.] 

The duties of the secretary in general include the care of 
the common seal, the keeping of the share register, and the 
registers of transfers and of mortgages. He also usually is 
present at all board meetings, to take all- necessary notes 
of the proceedings to enable him to enter upon the minutes 
of the board a correct record of the resolutions passed 
thereat. He has usually, in the case of small companies^ en- 
trusted to his supervision the whole of the routine of the office 
of the company, and frequently also its general management. 
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Any officer of the company whilst acting in that capacity, 
and within the scope of his authority, can bind the company 
as fully as the board itself. 

But for an officer to bind the company, he must be act- 
ing as such, and not in his private capacity. \_McGowan y. 
Dyer, 8 Q. B. 141.] He must also be acting within the scope 
of his authority. Thus, if an officer, not beiag a director, 
takes it upon himself to answer inquiries not properly within 
the scope of the busihess entrusted to him, he will not thereby 
render the company liable for his answers. [Partridge v. 
Albert Life, 16 Sol. J. 199.] 

The general rule that a master is liable for the wrongful 
acts of his servants acting in the course of the service, and 
for the master's benefit, though no express command or 
privity of the master be proved, applies equally to com- 
panies. The company may not have authorised the parti- 
cular act, but if it has put the agent in its place to do that 
class of acts, it must be answerable for the manner in which 
the agent has conducted himself in doing the business which 
it was the act of the company to entrust to him. [^Bartcick v. 
English Joint Stock Bank, 2 Ex. 259.] 

The fraud of the agent in the course of his service is the 
fraud of his principal. Strictly speaking, a corporation can- 
not of itself be guilty of a fraud. But where a corporation 
is formed for the purpose of carrying on a trading or other 
speculation for profit, such as forming a railway, these 
objects can only be accomplished by the agency of indivi- 
duals ; and there can be no doubt, that if the agents em- 
ployed conduct themselves fraudulently, so that if they had 
been acting for private employers, the persons for whom they 
were acting would have been affected by their fraud, the same 
principles must prevail where the principal under whom the 
agent acts is a corporation. [Ranger v. Great Western Rail-- 
way, 5 H. L. C. 72 ; Mackay v. Commercial Bank, 5 P. C. 394.] 
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The fact that the companj is liable does not absolye the 
agent from his fraud. Thus, any director or other officer of 
a company committing, or assenting to the commission of a 
fraud on behalf of the company, is himself personally liable 
to the fullest extent, and may be sued either alone or jointly 
with the company. In actions of tort, all persons liable for 
the commission of the tort, whether principals, agents, or 
servants, are liable to be sued jointly. [^Swift v. Winter- 
botham, 8 Q. B. 244 ; Swift v. Jewesburt/, 9 Q. B. 301.] 

The secretary, manager, or other officer of the company, 
stands in the same relation to the company, his employers, 
as a clerk in private employ does to his master. If he is 
discharged improperly, or without due notice, he is entitled 
to recover such damages as a jury may think sufficient to 
compensate him for the actual loss which he has sustained. 
It must be borne in mind, that on any dismissal it is the 
servant's duty to endeavour to procure other employment, 
and not to remain idle. The true measure of his damages is 
not the amount of wages which he might have earned had 
he remained in his situation, but the probable or actual loss 
sustained by his dismissal. Assuming that he obtained forth- 
with a better position, his damages would be nominal only. 
But though he is bound to seek other employmenjb, he is not 
bound to accept an inferior position to that he formerly 
occupied. \_Ro88 v. Fender (Sc), 1 R. 352.] 

The length of notice depends either on agreement or 
custom ; if there be neither, the notice must in all cases be a 
reasonable one, and this is decided by the jury. A hiring at 
a yearly salary is, in general, a hiring for a year, and there- 
after, if continued, from year to year, determinable by a 
reasonable notice at the end of any year. But there is no 
inflexible rule that a general hiring is for a year. In the 
case of clerks, three months' notice from any time in all 
cases would seem to be that reasonable notice to which they 
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are entitled ; but this would not seem to apply to the case 
of a manager or secretary^ who it would seem would be 
entitled to his salary up to the end of the year. The length 
of notice is a question entirely for the jury. ^Foxall v. Inter- 
national Land Credit Company, 16 L. T. 637;' Creen v. 
Wrighty 1 0. P. D. 591 ; Buckingham v. Surrey and Hants 
Canal, 46 L. T. 885.] 

Wilful disobedience, habitual negligence^ gross insolence, 
want of skill, dishonesty or permanent sickness, are grounds 
for dismissal of servants without any notice. A servant so 
dismissed forfeits all wages accruing and not due up to the 
date of dismissal. It is sufficient that a valid reason for the 
dismissal exists at the time, even though it may be dis- 
covered afterwards. The master need assign no reason for 
the dismissal. 

In the event of the winding up of a company it is now 
provided by the Companies Act, 1883, that " all wages or 
salary of any clerk or servant in respect of service rendered 
to the company during four months before the commence- 
ment of the winding up not exceeding £50, and all wages of 
any labourer or workman in respect of services rendered to 
the company during two months before the commencement 
of the winding up,** shall be paid in priority to all other 
debts forthwith out of the first funds of the company, subject 
only to the retention of the necessary costs of winding up. 

An order for the winding up of a company is notice of 
discharge to the servants of the company from the date of 
the order. The servants will be entitled to prove for their 
salaries on the footing of having had notice of discharge on 
the day the order was made. [Chapman^s Case, 1 Eq. 346.] 

Yet where the business is continued after the winding up 
order, and there is actual business to occupy the services of 
clerks, the old contract between the company and its servants 
continues in force, and notice of discharge must be given 
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pursuant thereto. [Re English Joint Stock Banky Ex parte 
Harding, 3 Eq. 341.] 

Amongst the claims generally admitted to proof against 
the company are those made by officers of the company for 
compensation for loss of employment. 

In all cases of appointments for fixed periods the rule 
adopted is to allow the officer or agent to prove for his full 
salary for the unexpired term, less an estimated sum, in 
consideration of his being free to accept another appoint- 
ment. [Hartland v. General Exchange Bank, 14 L. T. 863.] 

In Telland'8 Case, [4 Eq. 350], the facts were shortly as 
follows : Mr. Yelland was manager of a branch bank under 
an agreement for a term of five years at a salary of £500 
per annum, and had in addition the right of occupying the 
bank premises as a dwelling house free of all rent^ taxes 
and other outgoings. The bank stopped payment within 
the first year of his management. The official liquidator 
gave him notice to terminate his engagement. Mr. Yelland 
sent in a claim for £1,958 for three years and 11 months 
salary at £500 a year, and a further sum of- £360, being the 
equivalent for free residence on the bank premises for 
the same time. The Court held that Mr. Yelland*s claim 
should be estimated by ascertaining the present value of an 
annuity of £500 for the unexpired term, and a proper rent 
for the bank premises for the rest of the term, regard being 
had to the risk of health and life. From the amount so 
ascertained something was to be deducted for Mr Yelland 
being at liberty .to obtain a fresh appointment. 

In another case where a company had sent an agent to a 
colony on a five years' agreement, the Court in a winding up 
made a similar order to that in Yelland's Case, and in addi- 
tion allowed the agent a proper sum for the expenses of the 
return voyage of himself and his wife. [Ex parte Clarky 
7 Eq. 550 ; Ex parte Logan, 9 Eq. 149.] 
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Any special stipulation must also be taken into considera- 
tion ; thus, where by the articles it was provided that in case 
of the dismissal of the manager he should be paid the full 
amount of money paid by him upon his shares, and the com- 
pany was wound up voluntarily, the manager being appointed 
liquidator, it was held that the winding-up was equivalent to 
a dismissal, and that he was entitled to prove for the amount 
paid on his shares, subject to a set-off as to his remuneration 
as liquidator. {Shiref's Ca%e, 14 Eq. 417.1 

But where an agent was appointed for five years to trans- 
act no business except for the company, at a fixed salary and 
a commission on all business, it was held that he was not 
entitled to prove against the company for the loss of his 
commission, though he was at liberty to prove for his salary. 
An agreement to pay commission upon business transacted 
does not give the servant any right to determine what the 
extent of the business is to be. He cannot call upon the 
directors to carry on the business. By such a contract it is 
never intended to give the servant the right of dictating as 
to the extent of the business whether more or less, or no- 
thing ; he simply takes the chance of the company finding it 
a profitable business and carrying it on. The company has 
the right to reduce the business to a minimum or to nothing, 
so far as he is concerned. \Ex parte Maclure, 5 Ch. 737.] 

But an agent, such as a commercial traveller, who has been 
employed by a company for a fixed term, who is to be paid 
no salary, but who is to receive a commission on all orders 
obtained through him, as the sole remuneration for his ser- 
vices, is entitled, upon the determination of the agreement by 
the winding up of the company, to claim compensation in 
respect of the commission which he . might otherwise have 
earned during the unexpired portion of the term. The 
principle involved in this decision is that the agent being 
remunerated only by commission, and being indubitably 
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injured by the withdrawal of his agency before the period 
fixedy is entitled to compensation of which it would be 
unjust to deprive him merely because his salary and commis- 
sion were virtually combmed under the term ^' commission." 
[Dean and Gilbert's Case, 41 L. J. Ch. 476.] 



QF JOINT STOCK COMPANIES, 15 



CHAPTEE III. 

APPOINTMENT, REMOVAL, BEMUNERATION AND 

QUALIFICATION. 

With respect to the appointment of directors the articles of 
association of a company usually prescribe the manner of their 
election and the amount of their share qualification, if any. 
It is also customary to nominate the first directors in the 
articles themselves ; in default of such nomination the sub- 
scribers to the memorandum and articles are invested by 
Table A (see Appendix) with full powers to appoint the first 
directors and to act as directors in the interim. 

It is by no means uncommon for the articles to contain 
clauses appointing persons as managing directors, secre- 
taries, managers, or to occupy other positions, for fixed 
periods, on certain terms therein stated. In some instances 
even the articles contain provisions appointing certain 
favoured individuals to positions in the service of the com- 
pany and making them irremovable except for actual mis- 
conduct. 

All such appointments do not in any way bind the com- 
pany to employ such persons upon the terms specified or on 
any other terms. Such provisions constitute no contract 
between the company and those persons. 

The articles of a company, taken by themselves, are simply 
a contract between the shareholders, inter se ; and cannot 
give a right of action to persons not parties to the articles 
although named therein. [Elet/ v. Positive Li/e Assu^ ance, 
1 Ex. D. 88.] 

Nor is any such person in any better position by the fact 
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that he himself has signed the articles as one of the sub- 
scribers. 

The only way in which directors, promoters or other per- 
sons wishing to secure to themselves special positions in the 
company can safely effect that purpose is by procuring the 
board of directors to make the desired appointment at any 
time after the incorporation of the company. 

It may well be doubted whether the general implied 
powers of directors would at any time be sufficient to enable 
them to make '^ irremovable " appointments ; it is a grave 
question whether such appointments would not be obnoxious 
to the principles of public policy and would not constitute a 
contract which the Court would refuse to enforce. [Mej/ v. 
Positive Life AsmrancCy 1 Ex. D. 88.] 

To constitute a valid appointment a director must be fully 
qualified in all respects in accordance with the requirements 
of the articles, and all formalities respecting his election 
must have been strictly observed. [Hamley^a Case^ 5 Ch. D. 
705 ; Barber* 8 Casey 5 Ch. D. 963 ; CarmichaeVa Case, 46 
L. T. 653.] 

When once appointed a director continues to hold office 
until the period fixed by the articles for his continuance in 
that position has expired, or until he has disqualified him- 
self from acting, by parting with his share qualification, if 
any, by becoming bankrupt, by holding an office of profit 
under the company such as that of secretary, or manager, or 
otherwise as the articles may prescribe. [Bales v. Cumber-' 
land Black Lead Company^ 30 L. J., Ex. 141 ; Imperial Mer* 
cantile Association v. Coleman, 6 H. L. 189.] 

The articles usually prescribe that the company in general 
meeting shall from time to time appoint new directors. They 
usually also contain a clause to the effect that casual vacan« 
cies at the board may be filled up by the directors. A casual 
vacancy may be defined as any vacancy in the* office of 
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directors arising otherwise than by retirement in rotation as 
provided by the articles. It has been held that this power 
is properly exerciseable after a general meeting in respect of 
a casual vacancy which occurred before such meeting, and 
which the shareholders had omitted to fill up, [ifunsfer v, 
Cammell 8f Co, 21 Oh. D, 183.] 

Persons who ore declared by the chairman of the meeting 
to be duly elected directors, and are so described on the 
minutes of the proceedings, must be deemed, in the absence 
of fraud, to be so elected, and are entitled to act, notwith- 
standing that their election is disputed. If ^ any dispute 
arises as to the propriety of the election of a director, the 
simple and proper course is to call another general meeting 
and get the whole thing set right. [ Wandsworth Gas Light 
Company v. Wright, 22 L. T. 404.] 

Where persons were elected directors (owing to the rejec- 
tion of several thousand adverse votes given by irregular 
proxies) and the remainder of the board declined to receive 
them, the Court refused to interfere to force those persons so 
elected on the company against its will, as evidenced by a 
substantial majority at a subsequent meeting. \Harben v. 
Phillips, 23 Ch. D. 14.] 

A company has no inherent power to remove any of its 
directors before the period of his service is expired. There 
is no doctrine of the common law, and there is no statutory 
provision which enables the shareholders to vary the con- 
tract entered into between themselves that the directors shall 
hold office for a given period, supposing that there is a con- 
tract which does not contain the power of removal. In the 
absence of that special power, there is no inherent power of 
removal contained either in the statutes or the articles. 

If the regulations of the company either prohibit the 
removal of the directors, or contain no provision like that of 
Article 65 of Table A, for the removal of the directors, such 
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a provision can be inserted in the articles of association by 
special resolution. Therefore, whenever the occasion arises 
that it is required to remove a director without special cause 
shown, that object can only be accomplished under a power 
of remoyal in the articles of association, and when the com- 
pany has given itself the power of removing the director, 
it can then proceed to exercise that power by an act of 
removal. [Imperial ffotel Company v. Sampson , 23 Ch. 
D.I.J 

Where the articles give the shareholders power to remove 
the directors for any " reasonable cause,'* it will be sufficient, 
in the absence of undue influence, if the " cause " was con- 
sidered reasonable by the shareholders, and the Couyt will 
not go behind their decision. \_Inderwick v. Snelly 2 Mac. 
& G. 216.] 

The right of directors to remuneration depends upon the 
articles of the company, or the sanction of a general meeting. 
For if there be no contract providing for their payment 
directors can maintain no action for reward for their services. 
The directors occupy the position of managing partners 
doing that which they have undertaken to do, and that 
which it is their duty to do ; they cannot be considered as 
servants of the company, and as such entitled to claim re- 
muneration for their labour according to its value. [Dun' 
ston V. Imperial Gas Light Company^ 2 B & Ad. 125 ; 
McNaughtan v. Brunton, 10 C. of S. Cas. Ill (Sc).] 

Except such remuneration as may be awarded him by the 
regulations of the company, or the vote of a general meeting, 
a director is not entitled to make any profits from the busi- 
ness of the company while he is a director, or to receive any 
other recompense for his services, professional or otherwise. 
[North Eastern Railway Company v. Jackson, 19 W. R. 198 ; 
General Exchange Bank v. Horner ^ 9 Eq. 480.] 

If the articles of a company apportion any sum as the 
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rexmineratioii of the directors, they are entitled to draw that 
sum in accordance with the articles. Where this is the case 
any promise by directors to perform their services gratui* 
tously, or for less than the amount apportioned to them, is a 
mere nudum pactum, is no release of their rights, and does 
not prevent them from recovering the salaries allotted to 
them under the articles. [Lambert v. Northern Railway of 
Buenos Ayres, 18 W.R. 180.] 

If, however, the directors offer to forego a portion of their 
salary and their offer has been communicated to the share- 
holders, and it can be proved that purchases were made on 
the faith of that promise, it would become binding on the 
directors. 

The powers of directors to pay themselves the fees allowed 
to them by the articles of association must like all their other 
powers be exercised for the benefit of the company, and not 
with regard to their own particular interests. They are 
creditors of the company for their fees and no more. They 
are not entitled to make use of their claim as creditors .to get 
rid of their liabilities as shareholders, as by paying up the 
amount of their shares in advance of calls so as to provide 
funds for the payment of their fees at a time when the com- 
pany was involved in serious embarrassment. \^8yke8^ Case, 
13 Eq. 255.] 

If a certain sum for fees is apportioned to the directors, 
either by the articles or by the company in general meeting, 
the payment of those fees is not dependent upon profits 
being earned by the company, but the amount is payable 
out of the assets of the company, like the salary of any 
other officer, even though the company be insolvent. 
[Lewises Case, 26 L. T. 673 ; Belfast Railway v. Belfast and 
Holywood Railway, L. R. Ir. 3 Eq. 58L] 

It would seem, however, that any unpaid feelj owing to 
directors must rank against the assets of the company in a 
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winding np, pari passu with the ordinary creditors of the 
company. They are not entitled to claim any priority over 
other debts as for salary under the Companies' Act, 1883. 

A director can sue the company for his fees, if they are- 
owing to him. But before commencing his action he should 
resign his seat at the board, for his continuance in office is 
inconsistent with his putting pressure on the company. 
[Gaslight Improvement Company v. Terrell^ 10 Eq. 168.] 

The question of the remuneration of directors for past 
services, as \?ell as for future services, is within th6 powers 
of the company, and the Court will not interfere in such a 
matter. 

There is nothing whatever to prevent a general meeting 
from voting to directors remuneration for past services. . To 
hold otherwise would be to preclude directors from foregoing 
their right to remuneration when a company might be in 
trouble and difficulty, and asserting their moral right to re* 
muneration when the company had become prosperous by 
reason of their services. Of course, if the majority of the 
shareholders present think it undesirable or improper to vote 
remuneration for past services, the directors can have no 
claim whatever; but in case the majority think it reasonable 
and fit to vote a sum of money for past services, it appears to 
be a matter in which the majority can bind the minority. 

When, however, it is proposed to vote directors a sum as a 
recognition of past services, special notice of the intention 
to propose such a resolution must be given to the share- 
holders, failing which the remuneration cannot be voted at a 
ordinary general meeting. 

Bemuneration for past services cannot be voted by share- 
holders to directors, when the company is no longer a going 
concern, and exists only for the purpose of winding up. 
[Sutton V. West Cork Raihcatj, 23 Ch. D. 654.] 

The same principle applies to special votes to individual 
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directors. Where it is proposed to remunerate a particular 
director, special notice of that intention must be given. It 
is conceived that the general powers of management con- 
ferred on directors give them no power to remunerate one of 
their number without special authority. The law appears to 
be clear. It is no more competent to the directors, the 
trustees of the funds of the company, to bestow those funds 
upon anyone without the knowledge and sanction of the 
proprietors than it would be for them to apply those funds 
for their own personal benefit. [North JSastem Railway 
Company v. Jackson^ 19 W. R. 198 ; JRossmore v. Mowattj 

15 Jur. 238 ; York and North Midland Railway v. Hudson, 

16 Beav. 485.J 

Unless the articles of association otherwise provide, it is 
not necessary that a director should be a shareholder in the 
company. Indeed the provisions of Table A make no men- 
tion of a share qualification for a director. 

The articles of association usually prescribe that the neces- 
sary qualification for a director shall be the holding of a 
certain number of shares in the company. 

Where the holding of a certain number of shares is a 
necessary qualification for a director, the mere acceptance of 
the o£&ce only involves an agreement to have the qualifying 
shares within a reasonable time after becoming a director ; 
and if a person accepting the office retracts the acceptance 
before the reasonable time has expired, and without having 
acted as a director, he will not be fixed with the qualification 
in the event of the company being afterwards wound up. 
[KaruWa Cas^, 20 Eq. 506.] 

The question as to what is a reasonable time depends on 
the circumstances of each case. [^Brett and Eemtfs Case, 
25 Ch. D. 283.] 

It has even been held that a person who was asked to be- 
come a director, and who attended two board meetings and 
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allowed a prospectus to be issued with his name to it, but 
who never had a fixed intention to become a director, was 
not liable for his qualification. [OreerCa Casey 18 Eq. 428.] 

But where a person whose name had been adyertised as a 
director attended a board meeting and subsequently signed 
a cheque as a director, it was held that he had acted as a 
director and was liable for his qualification. [Harward^s 
Case, 13 Eq. 30.] 

With respect to the qualification of directors^ the articles 
of a company are generally drafted in one of two ways : 
either to the effect that the qualification of a director shall 
be the holding of a certain number of shares in the company, 
or that no person shall be eligible for election as a director 
unless he is the holder of a certain number of shares. In 
the former case the person elected becomes a director though 
he may, by acting as such, render himself liable to take 
the necessary number of shares from the company. In the 
latter case the holding of those shares is a condition pre- 
cedent to his eligibility for election. 

Where the holding of a qualification is a condition pre- 
cedent to the election of a director, any appointment made 
of a person not so qualified is void ab initio. He never be- 
'comes a director, but assumes to act as such without authority 
in defiance of the articles. He may incur liabilities by so 
acting of a very serious description. [Hamky^s Case, 5 Ch. 
D. 705 ; Jenner*s Case, 7 Ch. D. 132 ; CarmichaeVs Case, 
46 L. T. 653 ; Murray v. Bush, 6 H. L. 37.] 

Where the articles of association of a company did not 
require that a director should be qualified by holding any 
shares, but the directors passed a resolution (which was not in 
any way confirmed by the shareholders) that the qualification 
should in future be 250 shares, it was held that this resolution 
could not alter the constitution of the company, and that a 
person who was afterwards elected a director and who acted 
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in that capacity did not thereby enter into any implied con- 
tract to take or hold any shares. \_De Ruvigne^a Case, 5 Ch. 
D. 306.] 

This decision proceeds on the principle that the powers of 
directors are limited to the ordinary powers of management 
and such further special powers as may be conferred on them 
by the articles. The resolution to impose a qualification was 
clearly beyond the ordinary powers of directors and the 
articles gave them no special powers on this point. 

Where the articles provided that no person should be 
eligible as a director^ unless he held as registered member in 
his own right a certain amount of shares, it was held that 
beneficial ownership was not necessary for a qualification, and 
that a registered holder of the required capital^ even though 
he had transferred his shares to another^ was properly 
eligible. [Pulbrook v. Richmond Mining Co,^ 9 Ch. D. 610.] 

It is sufficient that the necessary shares are registered in 
the name of the director^ even though he has not and never 
has had any personal interest in them. 

It would seem that where a director has to hold shares ' in 
his own right/ the meaning is that the shares must be regis- 
tered in his sole name and not jointly with any other person^ 
nor in the capacity of executor or administrator, nor as trustee 
in bankruptcy, nor as the husband of a lady herself a share- 
holder, nor as committee or guardian of infants and persons 
of unsound 'mind. 

Even the beneficial ownership of shares which are regis- 
tered in the name of a third person does not qualify the real 
owner as a director, as the company cannot look behind the 
register, but must take the register as conclusive. 

In Forbes* Case [8 Ch. 768] four persons were named in 
the articles as directors. It was also provided that every 
member holding not less than fifty shares should be eligible 
as director. It was decided on appeal that the provisions as to 
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qualification did not apply to the original directors* [Sec 
also Hamilton's CasCj 8 Ch. 548]. The reason for this is 
that being elected a director by force of the articles of associ- 
ation he was not required to take any shares at all. The 
word '• eligible/* meaning, capable of being elected at some 
future election^ and such a clause does not impose the duty 
of obtaining a qualification on a person appointed by the 
articles. [Stock's Case, 4 De Gt. J. & S. 426.] 

Where the holding of a certain number of shares is a neces- 
sary qualification for a director^ the mere fact of becoming a 
director does not amount to a contract by the person so ap- 
pointed to take that number of unpaid shares direct from the 
company. \_Bromi's Casey 9 Ch. 102.] , 

A director may after his appointment obtain his qualifica- 
tion from any source ; he may buy the shares on the market, 
or he may take a transfer from a friend, but his time for 
getting the shares expires when he acts as director, and he 
thereupon becomes bound to take the shares from the com- 
pany. [Miller's Case, 6 Ch. D. 70 ; Bampshire Milk Co.^ 
29 W. E. 170.] 

Cases haye constantly arisen where directors have taken 
their seats at the board of a new company, being for that 
purpose qualified by a gift of the necessary shares from 
the vendors and promoters. 

It is a most improper act on the part of directors to 
accept their qualifications from persons with 'whom they 
ought to be in a position to treat at arm's length. Such 
conduct constitutes a grave dereliction of their duty, and is 
a misfeasance for which thev render themselves liable to 
account to the company. The subject is further discussed 
in the Chapter on Misfeasance. 
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CHAPTEE IV. 

PROMOTEBS. 

In the early stages of a company's existence the relations 
of the various parties concerned in its promotion differ con- 
siderably before and after its incorporation. 

Before the incorporation of the company by registration, 
it is obvious that it can incur no liabilities and can enter into 
no engagements. It is not even competent with a company 
to ratify any imdertaking entered into on its behalf before it 
had any legal existence ; at the most it can only adopt such 
contracts which thereupon become binding from the date 
only of their adoption. [^Empress Engineering Company^ 
16 Ch. D. 125.] 

Persons, therefore, who interest themselves in the forma- 
tion of a company, whilst unable to contract on behalf of the 
company so as to bind it, are still placed in a position where 
such contracts may remain binding on themselves, and more- 
over, they stand in a fiduciary position towards the intended 
though non-existent company. It is well settled law that a 
promoter holds a fiduciary position towards a company, even 
before it has any legal existence. [Bagnall v. Carlton, 6 Ch. 
D. 371.] 

It becomes material in this connection to consider the 
question : what constitutes a promoter ? So far as it relates 
to persons engaged in getting up a company meaning to 
make a cash profit thereout, the answer is easy ; but when 
regard is had to the large number of persons who are more 
or less engaged in ai^d about the formation of a company it 
appears difficult to decide where to draw the line between a 
3 
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promoter and a non-promoter ; the question depends, how- 
ever, npon the facts of each particular case. The term 
" promoter '* is a term not of law, but of business, usefully 
summing up in a single word a number of business opera- 
tions familiar to the commercial world by which a company 
is generally brought into existence. A man who carries 
about an advertising board in one sense promotes a company, 
but what is to be looked at is not a word or name, but the 

■ 

acts and relations of the parties towards the company. 
[Whale^ Bridge Printing Company v. Ghreen, 5 Q. B. D. 109.] 
Promoters stand " undoubtedly in a fiduciary position. 
They have in their hands the creation and moulding of the 
company ; they have the power of defining how and when 
and in what shape and under what supervision it shall start 
into existence, and begin to act as a trading corporation. If 
they are doing all this in order that the company may as 
soon as it starts into life, become, through its managing 
directors, the purchaser of the property of themselves, the 
promoters, it is incumbent upon the promoters to take care 
that in the formation of the company they provide it with an 
executive, that is to say, with a board of directors, who shall 
both be aware that the property which they are asked to buy 
is the property of the promoters, and who shall be competent 
and impartial judges as to whether the purchase ought or 
ought not to be made. I do not say that the owner of property 
may not promote and form a joint stock company, and 
then sell his property to it ; but I do say that if he does, he 
is bound to take care that he sells it to the company through 
the medium of a board of directors who can and do exercisQ 
an independent and intelligent judgment on the transaction, 
and who are not left under the belief that the property be- 
longs not to the promoter but to some other person." [Erlanger 
V. New Sombrero Phosphate Company j per Cairns, L.O., 3 
App. Cas. 1236.] 
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It is at once apparent that the position of a first director 
of a company calls for, if possible, greater care, skill and 
intelligence than is required from subsequent members of the 
board. It is of the very first importance that the director 
should occupy a perfectly independent position, capable of 
exercising an impartial judgment and acting throughout in 
the interests of the company alone. 

The project of a new company is, in most instances, brought 
before an intended director in a definite form, as being for 
the purpose of acquiring some special thing upon special 
terms already provisionally arranged. It is thus too common 
a practice for the average director to consider that the 
adoption of the contract for the acquisition of the property in 
question is a foregone conclusion. In this belief, he is 
too frequently accustomed to accept, without question, con- 
tracts upon which his independent judgment ought to have 
been carefully exercised. The director should remember 
that these contracts are provisional only, and in no sense 
binding on the company until finally adopted by the com- 
pany, and that the responsibility of their adoption rests on 
the board, who should exercise due care in approving any 
such contracts. 

It is competent with, and it is the duty of directors to insist 
that any such contract before its adoption, shall be modified 
or amended in any respects in which the directors may think 
it advisable in the interests of the company. It is even their 
duty to reject the contract altogether if they consider that in 
any respect its adoption is unadvisable. 

It not unfrequently happens that on the formation of a 
company, the board of first directors is recruited by persons . 
more or less interested in the property which the company is 
formed to acquire. Nothing can be more reprehensible than 
the position of a director who assumes to be both buyer and 
seller. [Janies v. Uve, 6. H.L. 336.J 
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The rule is *' not a technical or arbitrary rule. It is a 
rule founded upon the highest and truest principles of 
morality. No man can^ in this court, acting as agent, be 
allowed to put himself into a position in which his interest 
and his duty will confli6t." [Lord Cairns, Parker v. 
McKenna, IQ Oh. 118.] 

Where a contract is adopted on behalf of a company by a 
board of directors, who as mere nominees had no real power 
of exercising an independent judgment, the contract is void- 
able and will be set aside, even after a considerable lapse of 
time. [Plympton Mining Company v. TFilkins, 1882, W. 
N. 66.] 

If, therefore, directors are bound to exercise their unfet- 
tered judgment for the benefit of the company, it follows, 
a fortioriy that they must not themselves be personally in- 
terested in the subject matter of the purchase. 

The principle is well and firmly established that a person 
holding a fiduciary position with regard to a company, cannot 
obtain for himself a benefit derived from the investment of 
the property of the company in any matter in which he, the 
director, or other oflBcer, as such may happen to be 
engaged. 

Thus, in all cases where directors are personally pecuni- 
arily interested in any property which the company may 
purchase, the company has a right either to rescind the con- 
tract, or at its option to hold the property it has purchased, 
and to pay no more for it than its agent or trustee himself 
paid. [^Tyrell v. Bank of London^ 10 H. L. C. 26.] 

A person, who afterwards became a director of the com- 
pany, made an arrangement with the promoters by which 
he was to receive a present of 1,000 B shares in the com- 
pany in consideration of his taking or placing 500 A shares. 
Notice of this transaction had, after the formation of the 
company, been given to the directors, but the board which 
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received the notice consisted of persons more or less impli* 
cated in the transaction^ and no action was taken in the 
matter. The company was afterwards wound up, and the 
liquidator took a summons out to recover from the director 
the value of 1,000 B shares, on the ground that his having 
received them was, under the circumstances, a misfeasance 
as against the company. It was contended that he was 
barred by the Statute of Limitations from making his claim, 
the company having, through its directors, received notice of 
the transaction more than six years previously: Held, that 
the director was guilty of misfeasance against the company 
in having received the B shares under the circumstances, 
and that the shares being now valueless, he must make good 
their value to the company as of the time he got them ; and 
that, though notice to the directors woa prima facie notice to 
the company, yet when, as in this case, it was reasonably 
certain that the directors would not communicate the infer* 
mation to the shareholders, it was no notice, and the claim, 
therefore, was not barred under the Statute of Limitations. 
[Ee Fitzroy Steel Company, 50 L. T. 144.} 

The directors are a body to whom is delegated the duty of 
managing the general affairs of the company. A corporate 
body can only act by agents, and it is, of course, the duty of 
those agents so to act as best to promote the interests of the 
company whose affairs they are conducting. Such agents have 
a duty to discharge of a fiduciary nature towards their principal, 
and it is a rule of universal application that no one having 
such duties to discharge shall be allowed to enter into engage- 
ments in which he has or can have a personal interest con- 
flicting, or which possibly may conflict, with the interests of 
those whom he is bound to protect. So strictly is this prin- 
ciple adhered to that no question is allowed to be raised as 
to the fairness or unfairnei^ of a contract so entered into. 
It is the bounden duty of a director to make the best bargain 
4 
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he can for the benefit of the company. It makes no differ* 
ence that the director is only one of a body; it is his 
duty to give his co-directors, and through them the company, 
the full benefit of all the knowledge and skill which he could 
bring to bear on the subject. He is bound to assist them in 
getting the articles contracted for at the cheapest possible 
rate, and he must not put his interest in confiict with his 
duty. [Aberdeen Railwat/ Company v. BMkiej 1 Macq. 471.] 

Most prospectuses contain a statement to the effect that if 
no allotment 'of shares takes place the deposit made on appli- 
cation will be retumecl in full. 

In Moaeley v. Cre%%ey*% Co. [1 Eq. 405], where several 
deposits were made but no allotment ever took place, it was 
held that thiB statement did not 'bind 'moneys, consisting 
mainly of these deposits, standing in a bank to the credit 
of the company, with a trust or lien in favour of the depositors 
as against creditors of the company. 

But in the case of an abortive company where the deposit 
was returnable in full it was held that the managing com- 
mittee had no right to expend any portion of the deposits 
they received in the payment of preliminary expenses in the 
absence of a contract. [WaUtab v. Spottiswoode, 15 M. & W, 
501 ; Nockek v. Crosbt/, 3 B. & Or. 814.] 

The decisions in these cases rest upon the general principle 
that the persons who set a scheme on foot must, in the first 
instance, bear all the expenses before the scheme is in actual 
operation. When it is in operation, then it is fair that the 
preliminary expenses should be borne by the company, for 
then the shareholders have the benefit of those expenses. If 
there are no subscribers, then obviously the expenses fall 
upon the promoters ; and if only one person subscribes, it 
would be obviously inequitable that the expenses of the 
abortive company should fall on him. 

Many companies issue prospectuses and receive applica- 
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tions for shares prior to incorporation. It is therefore very 
material to consider the position and liability of promoters, 
provisional committees, and others individually, for the pre- 
liminary expenses. This has been clearly defined by Parke, 
B., in his judgment in Bright v. Hutton. [3 H. L. 0. 341] 

*' In the case of provisional committees, or the projectors 
of a company, it is now perfectly well settled law that there 
is no partnership between them, no common power of binding 
each other merely by suf h a relation, each binds himself by 
his own acts only. There are therefore very few creditorij 
of such a body collectively, though many of one, two, three, 
or more acting individuals who compose the committee, or 
are projectors, and so there may be a series of contracts to 
which there are dijQferent contributories, according as they 
have been authorised by diflferent persons, very few binding 
all, and those only upon the rare accident of each individual 
authorising that particular contract.'* 

But where persons meet together for the purpose of form- 
ing a company, and hold meetings preliminary to its forma- 
tion, the attendance of any one of such persons at such 
meetings is some evidence to go to a jury to fix him with the 
liability for expenses necessarily incurred on the order of 
other members of the company. [Lake v. Duke of Argyll^ 
14 L. J. Q. B. 73; Wood y. Duke of Argyll, 1*3 L, J. 
C. P. 96.] 

It is not sufficient to oust the liability of the persons asso- 
ciated with the promoter for the preliminary expenses that 
the promoter has agreed to bear all the expenses, unless 
that fact be communicated to the person giving credit. Thus, 
where provisional directors authorised by resolution the print- 
ing of a prospectus of an intended company, and initialed a 
draft thereof, it was held that there was evidence from which 
the jury might infer that the promoter was authorised by the 
directors to pledge their credit for the printing, [Riley v. 
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Pakington, 2 C. P. 536; Maddick v. Marshall, 11 L. T, 
611.] 

Where a contract is signed by one who professes to be 
signing as agent, but who has no principal existing at the 
time, and the contract would thus be wholly inoperative 
unless binding upon the person who signed it, he is per- 
sonally liable on it, and a stranger cannot by a subsequent 
ratification relieve him from that liability. 

Thus, where before the registration of a limited company 
an order for the advertisement of the prospectus was given 
by a person who signed it, and added the words " secretary 
pro tem.,'* and the proprietor of the paper in which the 
advertisement appeared brought an action for the cost, it 
was held, that the secretary was personally liable, as he 
claimed to be the agent of a non-existing principal, and that 
the liability must therefore rest upon the only person appear- 
ing in the transaction. \_Hopcrqft v. Parker, 16 L. T. 561 ; 
J^elner v. Baxter, 2 0. P, 174.] 

Every person who enters into a contract on behalf of a 
non-existing company, whilst thereby precluding himself 
from obtaining for himself the benefit of the contract, 
renders himself at the same time personally liable for its 
fulfilment. 

When 'the company springs into existence, it can, if it 
chooses, adopt the contract ; but it can only do so with the 
assent of both the original parties to the coatract. The 
effect of the adoption is to make the company liable on the 
contract as from the date of the adoption, and at the same 
time discharges from all personal liability the person who 
contracted on its behalf. 

A company can never ratify any contract entered into on 
its behalf beibre it came into existence. [Ratification can 
only be by a person ascertained at the time of the act done, — 
by a person in existence either actually or in contemplation 
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of law. In all cases where a person acting as agent for 
another professes, though without authority, to contract for 
him, the maxim '* Omnis ratihabitio retrotrahitur et mandate 
priori aequiparatur " applies ; the subsequent assent or recog- 
nition by the party for whom the agent professes to act being 
equivalent to a previous authority. i^ 

Thus, where promoters of a projected company entered 
into contracts on its behalf, which on its incorporation the 
company ratified, it was held that the promoters were, never- 
theless, personally liable thereon, as the company could not 
ratify a contract entered into when it was non-existent. 
IKelner v. Baxter, 2 C. P. 174 : ScoU v. LordEbury, 2 0. P. 
255.] 

It must not be forgotten that an existing company can 
ratify all contracts entered into by its agents on its behalf; 
and that those agents, whilst acting within the scope of their 
authority, incur no personal responsibility for any such 
contracts. 
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CHAPTEE V. 



THE FROSFECrUS. 



The company having assumed a definite shape and become 
ready for launching, whether actually incorporated or not^ 
its first public act is usually an appeal to the pubUo for 
subscribers to the share list, through the medium of what is 
termed a prospectus. 

Of late years actions against individual directors of com- 
panics for fraudulent misrepresentation in statements con- 
tained in prospectuses have been of lamentable frequency. 
Experience of the risk run in making reckless statements 
has probably conduced t.o a more cautious method of word- 
ing prospectuses, but observation of the advertising columns 
of our daily papers shows that the art of highly coloring 
prospectuses is by no means dead. 

The real author of the prospectus very seldom appears, 
and it may be safely assumed that in hardly one single 
instance has the person who has been fixed with the respon- 
sibility of its statements been the one who drafted it. It is 
too much the custom of directors to accept the prospectus 
as a matter of course, taking for granted statements of the 
highest importance, of the truth or falsehood of which they 
are themselves ignorant. In most instances of fraudulent 
prospectuses the directors have suffered through their own 
gross recklessness^ whilst innocent of intentional misstate- 
ment. 

All persons, whether officers of the company or not, 
concerned in authorising the issue of a prospectus are 
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responsible for the truth of the statements therein con- 
tained. 

Everj company which appeals to the public for sub- 
scription to its share capital has of necessity to issue a 
prospectus of some kind or another. The proper office of 
a prospectus is to invite persons to become original part- 
ners in a company, that is to say, allottees of shares. 
The usual form of prospectus is too well known to need 
description here. The form generally adopted is that which 
expediency suggests as the most convenient, and as being 
the clearest and most comprehensive. The prospectus, 
however, may take any form desired. 

Of the component parts of a prospectus only oneis a statu- 
tory requisite — that relating to contracts, which will be dealt 
"with in the next chapter. 

It is aknost superfluous to state that the inducements held 
out in the prospectus must be founded on well-ascertained 
facts. For a prospectus to contain a highly-colored picture 
of anticipated prx)flts foimded on the sanguine expectations 
of the promoters, is not in itself delusive, as no prudent 
man will accept the prospects which are always held out by the 
originators of every new scheme, without considerable abate- 
ment ; [Benton v. Macneill, 2 Eq., 352], but any misrepre- 
sentation of material facts will entitle the shareholder sub- 
scribing on faith of the proE^ctus to recission of his contract « 
with the company, and to have a return of his money. 

It cannot be too frequently or too strongly impressed 
upon those who, having projected any undertaking are 
desirous of obtaining the co-operation of persons who have 
no other information on the subject than that which the 
promoters and directors choose to convey, that the utmost 
candour and honesty ought to characterise their published 
statements. [Central Railway of Venezuela v, Kisch, 2 H. L. 
99.] 
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A prospectus being addressed to the whole public, any one 
may take up the prospectus and appropriate to himself its 
representations by applying for an allotment of shares. 
Mere non-disclosure of facts, however morally censurable, 
however that non-disclosure might be a ground for setting 
aside an allotment of shares, unless such non-disclosure has 
the effect of making the disclosed facts, from their partial 
and fragmentary nature, absolutely false, will not be suffi- 
cient to sustain an action for misrepresentation. [Peek v. 
Ourney, 13 Eq. 79 ; 6 H. L. 377.] 

Misrepresentation entitles the shareholder subscribing on 
faith of the prospectus not only to rescission of his contract 
as against the company, but also to an action for deceit 
against the directors, promoters and other persons issuing 
the prospectus, to recover any damage he may have sustained 
thereby. 

An action for deceit, however, will not lie against the 
executors of a deceased director if bis estate derived no benefit 
from the misrepresentation to which he was- a party. [Peek 
V. Oarneyy 6 H. L. 377 ; Ramhly v. Trottj Cowp. 376.] 

A director is not liable for a fraud (such as the issue 
of a fraudulent prospectus of the company) committed by 
his co-directors, or by any other officer or agent of the 
company, unless he has either expressly authorised or tacitly 
permitted its commission. [Cargill v. Bower, 10 Ch. D. 502 ; 
Weir V. Bamett, 3 Ex. D. 32.] 

Those persons, and those only, who put out the particular 
documents are responsible for them. Of course, the company 
is responsible So far as the documents were put out in the 
ordinary course of the business of the company. It is not 
every misrepresentation which, though sufficiently material to 
entitle the shareholder to a rescission of his contract as 
against the company, will ground an action for deceit against 
the directors or promoters personally. 



OF JOINT STOCK COMPANIES. 37 

In an action against a company for setting aside a con- 
tract which has been obtained by misrepresentation the 
plaintiff may succeed although the misrepresentation may 
have been innocently made. But in an action for deceiti 
against directors or promoters, the misrepresentation to found 
the action must not be innocent, — that is to say^ it must be 
made either with knowledge of its being false, or with a 
reckless disregard as to whether it is or is not true. 
[Arhcright v, NewboM, 17 Ch. D. 301.] 

If a director or promoter who is responsible for the state* 
ments contained in the prospectus makes every reasonable 
inquiry and bona fide believes in the truth of the state- 
ments made by the prospectus he is not liable though 
those statements afterwards prove false. [^Smith v. Chad' 
icick, 20 Ch. D. 2.7.] 

It would also appear that persons issuing a prospectus are 
not liable to an action of deceit (as these actions against 
directors are termed) because they do not mention a fact 
coming to their knowledge after the issue of the prospectus 
and before the actual allotment of shares, which falsifies a 
statement in the prospectus. \^Arkwright v. Newbold^ 17 
Ch. D. 301.] 

Where a person applied for shares on the faith of a repre- 
sentation contained in a prospectus, which, though false at the 
date of the issue of the prospectus, had become true prior to 
his application, he was held not entitled to recover as for 
fraudulent misrepresentation. In the particular case referred 
to the prospectus contained a statement to the effect that 
" more than half of the capital " was subscribed for. This 
statement at the time of the issue of the prospectus was false. 
At the time when the plaintiff applied for shares, not only 
were there more than half the shares subscribed for, but the 
whole of the shares had been subscribed for, and many 
persons had been refused shares. It was held that the 
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plaintiff wa& not misled or deceived in anyway. [Ship v. 
Crosskill, 10 Eq. 73.] 

Tt should be remembered that the decision in this particu- 
lar case depends upon its very special circumstances. A 
distinct representation that a certain number of shares has 
been subscribed for^ is a highly material allegation and one 
for the truth of which the persons issuing the prospectus 
will be held responsible. [Rosa y. Estates Investment Gomr 
pany^ 3 Eq. 122 ; 6 Oh. 682 ; Henderson v. Lacon, 5 Eq. 
249.] 

It is a rule of law that if persons take upon themselves to 
make assertions as to which they are ignorant, whether they 
are true or untrue, they must, in a civil point of view, be 
held as responsible as if they had asserted that which they 
knew to be untrue. [Eeese River Silver Mining Company v. 
Smith, 4 H. L. 64.] 

If, therefore, in a prospectus, directors or promoters take 
upon themselves to assert positively and in distinct terms 
certain things, it is not afterwards competent for them to say 
that the applicant for shares must have known that they 
knew nothing of the truth or falsity of these various allega- 
tions. The applicant is entitled to say : ^^ I assumed that 
you as men of character and honour knew to be true that 
which you stated, and now I find that not one word which, 
you stated is true.*' [Reese River Silver Mining Company v. 
Smith, 4 H. L. 72.] 

If the directors choose to act upon representations made to 
them by their agent, who is g^erally the promoter of the 
company, they must be fixed with all the consequences of 
the transaction just as if they themselves had borne a part 
in it. [Ross v. Estates Investment Company,^ Eq. 122.] 

Those who issue a prospectus holding out to the public the 
great advantages which will accrue to persons who will take 
shares in a proposed undertaking, and inviting them to take 
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shares on the faith of the representations therein contained| 
are bound to state everything with strict and scrapulous 
accuracy, and not only to abstain from stating as a fact that 
which is not so^ but to omit no one fact within their know- 
ledge, the existence of which might in any degree a£Eect the 
nature or extent or quality of the privileges and advantages 
which the prospectus holds out as inducements to tctke shares. 
\_N'eic Brunswick and Canctda Railway v. Muggeridge^ 1 Dr. & 
Sm. 381.] 

When the unexpected calamity happens, a director cannot 
be allowed to say, '' I knew the fact well, but I did not con- 
sider it of any moment.*' The Court must judge for itself 
whether it was of moment or not, and will impute to each 
director that knowledge which, if he did not possess, he 
ought to have possessed, and will visit him with the conse- 
quences naturally flowing from it. \^Pedc v. Cfumet/, 13 Eq. 
111.] 

An applicant for shares is entitled to rely implicitly upon 
the statements contained in the prospectus, and is in no way 
boimd to inquire for himself into the truth of the facts 
alleged. When once it is established that there has been any 
fraudulent misrepresentation or wilful concealment by which 
a person has been induced to enter into a contract, it is no 
answer to his claim to be relieved from it to tell him that he 
might have known the truth by proper inquiry. He has a 
right to retort upon his objector, " You, at least, who have 
stated what is untrue, or have concealed the truths for the 
purpose of drawing me into a contract, cannot accuse me of 
want of caution, because I relied implicitly upon your fair- 
ness and honesty." [^Central Railway of Venezuela v. Kischj 
2 H. L. 99.] 

A comprehensive summary of the law upon the liability of 
directors and promoters for statements contained in a pro- 
spectus will be found in the judgment of Jessel, M. B., in 
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Smith Y. Chadwick [20 Ch. D. 44], which decision has been 
confirmed in the House of Lords : — 

^'I think the law on this subject is clear. A man may 
issne a prospectus or make any other statement to induce 
another to enter into a contract^ belieymg that his statement 
is true and not intending to deceive ; but he may, through 
carelessness, have made statements which are not true^ and 
which he ought to have known were not true, and if he does 
so he is liable in an action for deceit. JSe cannot be allowed 
to escape merely because he had good intentions and did not 
intend to defraud. Again, on the question of the materiality 
of the statement, if the Court sees on the face of it that it is 
of such a nature as would induce a person to enter into the 
contract, or would tend to induce him to do so, or that it 
would be a part of the inducement to enter into the contract, 
the inference is^ if he entered into the contract, that he acted 
on the inducement so held out, and you want no evidence 
that he did so act ; but even then you may show that in fact 
he did not so act, in one of two ways, either by showing that 
he knew the truth before he entered into the contract, and 
therefore could not rely on the mis-statements, or else by 
showing that he avowedly did not rely upon them, whether 
he knew the facts or not. He may by contract have bound 
himself not to rely upon them, that is, to take the matter at 
his own risk, whether they were true or false (which was the 
conclusion to which the House of Lords came in the recent 
case of Brownlie v. Campbell [5 App. Cas. 925]), or he may 
state that he did not rely upon them in the witness-box. 
But unless it is shown in one way or the other that he did 
not rely on the statement, the inference follows. 

^^ We now come to another class of cases, in which it is not 
obvious to the Court that the statement is material; and 
there may be several ways in which it may not be obvious. 
In the first place the statement may be ambiguous ; it may 
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have one of two meanings, and the Court cannot decide which 
meaning it has. In that case the plaintiff must tell us what 
he relied on.. It is for him to say^ ^ I relied on the state- 
ment in this meaning, that is the meaning I took; if it is 
ambiguous it is the fault of the defendant, and zelying on 
that I entered into the contract.' But if the plaintiff will 
not tell us what he relied on, if he says to the Court, ^ Please 
to find out the meaning ; I relied on the statements in the 
prospectus, and I relied upon them according to their 
meaning, whatever that meaning is/ surely that will not 
not do. How can the Court find out that he has been 
deceived at all ? The Court may think it means the very 
thing the plaintiff did not think it meant, and then are they 
to say he has been deceived because he took it in the wrong 
sense ? That of course is impossible. 

^^ Again, in an action of deceit^ even though the statement 
may be untrue, yet if it was made in good faith and the defen- 
dant had reasonable ground for believing it to be true, the 
defendant will succeed. 

" Finally, it is not every mis-statement, although untrue, 
and although untrue in a sense to the defendant's knowledge, 
that will do. It may be that the mis-statement is trivial, so 
trivial as that the Court will be of opinion that it could not 
have affected the plaintiff's mind at all, or induced him to 
enter into the contract ; or it may be that although the 
means of knowledge were in the hands of the defendant, yet 
the matter was minute and required a careful ex;amination, 
and there may have been reasonable grounds for the defen- 
dant to believe that this statement was true* although he had 
those means of knowledge in his possession. In that way 
also, he would be entitled to succeed. ^ . . . 

" I have arrived at the conclusion that the defendants were 
honest men . . . That, in my opinion, haa a material 
bearing in construing the documents, because if you once 
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arrive, at the conyiction that the persons who made the 
representation intended to act honestly, I think if you have 
any doubt or hesitation as to the meaning of the tenlis, the 
rule prevails that you presume things were done rightly." 

It is therefore very material to observe that if in an action 
against directors or promoters for deceit it is proved that the 
plaintiff did not rely upon the false statement complained 
of, he cannot maintain the action. 

A mis-statement of the valuation of the property of a com- 
pany to the amount of £3,000 out of £301,000 has been 
held, from its trivial nature, not to be a material mis-state- 
ment. [Smith V. Chadwicky 20 Ch. D. 27.] 

Where purchase-money was to be paid by instalments and 
no mention made in the prospectus of interest being payable, 
held not a material misrepresentation. [^Smith v. Chadwick^ 
20 Ch. D. 27.] 

Where the promoters of a company fraudulently declared 
by their prospectus that they did not hesitate to guarantee a 
minimum annual dividend of 33 per cent, on the shares, it 
was held that a shareholder who had relied on the false re- 
presentation was entitled to recover against the promoters 
damages in respect of the loss he had so incurred. [^Oer- 
hard v. Bates, 22 L. J. Q. B. 3'65 ; Taylor v. Ashton, 12 L. J. 
Ex. 363.] 

In all actions founded on a prospectus, directors and pro- 
moters can be rendered personally liable to the aggrieved 
shareholders in one of two ways ; either in an action for 
deceit, founded on misrepresentations contained in the pro- 
spectus, or in an action founded on the omission to set out 
in the prospectus the contracts directed to be disclosed by 
Section 38 of the Companies' Act, 1867, which is treated of 
in the next chapter. 

An action for miBrepresentation will entitle the share* 
bolder to recover damages against the directors, and at the 
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same time be a ground for him to seek to have his name 
removed &om the share register of the company and tg have 
a return of his money. 

An action founded on the non-compliance with the tentis 
of Section 38 gives the shareholder no right against the 
company^ but only against the ^' promoters, directors^ or 
trustees thereof." 

In an action for deceit founded on a fraudulent prospectus 
it has been laid down by Campbell, L.G., that the proper 
mode of measuring the damages is to ascertain the difference 
between the purchase-money and what would have been a 
fair price to be paid for the shares in the circumstances of 
the company at the time of purchase. [Davidson v. Tulloch, 
3 Macq. 783.] 

It is now a well-recognised principle that in an action of 
this description the plaintiff can only recover the difference 
between the value represented and the real value at the time 
he bought. [Arkicright v. Newhold^ 17 Ch. D. 801.] 

If by the fraud an allottee has lost the full amount of 
his shares, he is entitled to recover all the money he has 
paid. [Twy cross v. Oranty 2 0. P, D. 469.] 

When the allotment of shares is complete the office of the 
prospectus is exhausted. A purchaser of shares in the market 
cannot recover against those who issued the prospectus any 
losses he may incur through his purchase. In actions by 
subsequent purchasers it is necessary to make out some direct 
connection between the directors and the party who alleges 
that he was deceived. The original allottees alone are entitled 
to rely upon the false representations contained in a pro- 
spectus for rescission of their contract with the company 
and for damages against the promoters. [Peek v. Ourneyy 
13 Eq. 79 ; 6 H. L. 377.] 

To obtain rescission of contract on the ground of misrepre- 
sentation the allottee most not be guilty of laches. Delay 
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will be fatal to his daim so &r as the company is concerned. 
To entitle him to the assistance of the Court he mast act 
promptly; the rule established by decisions being that a 
longer delay than three months after discovery by the 
allottee of the fraud forfeits his right to relief against the com- 
pany. [^Heyman y. European Railway Company^ 7 Eq. 154.] 

If a prospectus states that the articles of association may 
be seen at a certain place, a person taking shares on the faith 
of the prospectus and without inspecting the articles must be 
held to do so with notice of the contents of such articles, 
provided they do not contain anything incompatible with 
the prospectus. \^Ex parte Briggs, 1 Eq. 483; Central 
Venezuela Railuay Company v. Kisch, 2 H. L. 99.] 

A statement in the prospectus that no further calls are 
contemplated does not affect the power of the company to 
make farther calls, and affords no defence to an action for those 
calls. [Accidental Insurance Company y. Davis y 15 L. T. 182.] 

Delay is no answer to an action against directors and 
promoters personally for deceit. [Peek y. Ghirneyy 13 Eq. 
79 ; 6 H. L. 377 ; Dounes y. Shipp, 3 H. L. 343.] 

In most cases of unsuccessful companies there are to be 
found allottees anxious to obtain rescission of their contracts 
in order to avoid further liability, who attempt to repudiate 
their shares generally on insufficient and often even on 
imaginary grounds. 

« 

To such cases the words of Turner, L.J., in Jennings v. 
Broughton [22 L. J. Ch. 585] well apply: "And, finally, 
though I think that although it is the undoubted duty of 
this Court to relieve persons who have been deceived by false 
representations, it is equally the duty of this Court to be 
careful that in its anxiety to correct frauds it does not enable 
persons who have joined with others in speculations to convert 
their speculations into certainties at the expense of those with 
whom they have joined,'' 
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CHAPTER VI 



CONTRACTS IN A PROSPECTUS. 



Bt Sect. 38 of the Oompanies Act, 1867, it is enacted : 

** Every prospectus of a company and every notice inviting 
persons to subscribe for shares in any joint stock company 
shall specify the dates and the names of the parties to any 
contract entered into by the company or the promoters^ 
directors, or trustees thereof, before the issue of such pro- 
spectus or notice, whether subject to adoption by the directors 
or the company, or otherwise ; and any prospectus or notice 
not specifying the same shall be deemed fraudulent on the 
part of the promoterS| directors and officers of the company 
knowingly issuing the same as regards any person taking 
shares in the company on the faith of such prospectus unless 
he shall have had notice of such contract.'' 

This section applies only to a share prospectus, and does 
not apply, therefore, to prospectuses inviting subscriptions 
for bonds or debentures of a company. [Cornell v, JTay^ 
8 0- P. 828.] 

The non-disolosure of a contract in a share prospectus does 
not entitle the allottee to rescission of his contract, but gives 
him a remedy against the offending promoters, directors and 
officers of the company personally for any loss he may have 
sustained. [Gover's Case, 20 Eq. 114 ; 1 Oh. D. 182.] 

It may be inferred that the words of the section were 
purposely left as general as possible in order to throw as 
wide a protection as possible over those for whose benefit the 
Act was passed. It is not necessary to attempt to do what 
the Legislature has refused to do-^viz., to define positively 
6- 
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and negatively the exact kind of contract which must "be 
disclosed and the exact kind of contract which need not. 
SuflBce it to say, that any construction of the section which 
would exclude from its operation a contract entered into by 
a promoter before its prospectus was published, and affecting 
his own payment out of the funds of the company, or the 
property of the company, or the manipulation of its shares, 
or the independence of its directors, would be too narrow a 
construction and ought not to be adopted. 

If it had been the intention of the Legislature to confine 
the effect of the enactment to contracts by which either a 
benefit is secured to or an obligation or burden is imposed 
upon a nascent company, nothing would have been easier 
than to say so in distinct terms. But any such limitation 
appears to be much too arbitrary and narrow and unwar- 
ranted by the language of the section, A contract which 
imposed a. burden on the company would admittedly come 
within the section* But what difference is there in principle 
between a contract which takes money from the company'^ 
funds by an obligation directly binding the company, and 
one which saps those funds through a clandestine contract 
^ith a contractor or promoter ? The one form of proceeding 
is, no doubt, more subtle and insidious than the other, but it 
is not the less prejudicial to the interest of the company or 
less essential to be made known to those who are invited to 
join it. The statute was intended to strike at any such 
surreptitious transactions. [Twpcross v. Cfrant, 2 C. P. D. 469.] 

Though it has no very definite meaning, the term " pro-* 
meter'* involves the idea of exertion for the purpose of 
getting up and starting a company (or what is called 
" floating it *') and also the idea of some duty towards the 
company imposed by or arising from the position which the 
so-called promoter assumes towards it. [Emma Mining Com- 
pany V. Lewis, 4 0. P. D. 396.] 
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A promoter is one who undertakes to form a company with 
reference to a given proj(^ct and to set it going, and who 
takes the necessary steps to accomplish that parpose* 
[Twycross v. Grant, 2 C. P. D. 469.] 

A promoter occupies a fiduciary position towards the com- 
pany and has duties towards it even before the company 
comes into existence. [Bagnall v. Carlton, 6 Ch. D. 371 ; 
Erlanger v. New Sombrero Compant/, 3 App. Cas. 1218] 

He is bound to protect its interests and those of the share- 
holders. He should conceal nothing from them which it is 
essential for them to know. If he proposes to appropriate 
to himself any part of their funds as a reward for his ser- 
vices, or to derive advantage by selling to them at a profit, 
any contracts by which effect has been given to such pur- 
poses, come within the protective enactment of Section 38. 

Thus where a promoter agreed with the vendors to the 
company that he should receive a secret profit out of the 
purchase moneys, he was held liable to refund all sums so 
received by him. As he occupied a fiduciary position towards 
the company this debt amounted to a breach of trust and was 
not barred by his bankruptcy. [Emma Mining Company v. 
Grant, 17 Ch. D. 122.] 

So also where promoters purchased a property for £1,000 
and resold it to a company, the directors of which were mere 
nominees having no option of forming a separate judgment, 
for £4,500, it was held that the promoters occupied a 
fiduciary position to the shareholders, and therefore the 
transaction was three years afterwards set aside and the pro- 
moters ordered to repay to the company jointly and severally 
all ptofits they had received. [Plympton Mining Company 
V, Wilkim, 1882, W.N. 66.] 

The '^ issue'' of a prospectus means the making the 
prospectus public after its adoption, with a view to inviting 
persons to take shares and become members of the company. 
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This must be taken to refer to an official publication autbo- 
rised by those who at the time haf e the government of the 
company^ otherwise it would not be the prospectus of the 
company. So authorised, the publication, by whomsoever 
actually carried into execution, would be the act of the com- 
pany, on the principle that the authorised act of an agent is 
always the act of the principal ; but the act, though done by 
the authority of a principal and in that sense the act of 
the principal, remains none the less in point of fact the act 
of the agent, and, if wrongful, makes the agent liable for its 
consequences. [Tw^s^ross v. Grant, 2 0. P. D. 540.] 

^^ Knowingly issue *' means issuing a prospectus with the 
knowledge of the existence of contracts which are by sect. 88 
required to be specified, and the intentional omission of them 
from the prospectus, even although they are omitted under 
the iomi ^(2^10 belief that it is unnecessary to specify them. 
Ignorance or mistake of the law cannot be admitted as an 
excuse for disobeying an Act of Parliament [^Twycroas v. 
Qrantj 2 0. P. B. 469.] 

The words of the section ** any contract entered into *' 
ought to be held lo extend to every contract made with a 
person who afterwards becomes a promoter or director, pro- 
vided the company have become entitled to the benefit of the 
contract, or have become liable to perform the provisions of 
the contract before the prospectus was issued. [Mellish, 
L. J., Qover'8 Case, 1 Ch. D. 191.] 

It is difficult to place a limitation upon the words of the 
section and define absolutely how far sub-contracts must be 
specified in a prospectus. 

All contracts would appear to be within the section i^hich 
would directly or indirectly afiect the affairs of the comx)any 
when formed and the knowledge of which might reasonably 
be expected to influence an applicant for shares. [Twyoro^ 
V. Grant, 2 0. P, D. 469.] 
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Thus where the profit for the promoter is added to the 
purchase money of a business, the disposal of such profit must 
be specified in the prospectus. It would seem that a mere 
vague expectation or understanding, so long as it has not 
actually ripened into a definite agreement^ is not a contract 
within the meaning of the section, an(^ that the language of 
the enactment will not be extended to include general ^nego- . 
tiations of this nature. [Arkwright v. Newbold, 17 Ch. D. 
301.] 

In Sullivan v. Metcalfe [5 C. P. D. 455] a patent had been 
sold to a company for '£56,000, though out of this sum the 
vendors retained only £2,000, the remaining £54,000 being 
by a series of sub-contracts paid to the promoters. It was 
held that these contracts should havei been specified in the 
prospectus. 

There is no necessity to give the details or even the sub- 
stance of the difierent contracts. [Twycross v. Orantj 2 
C. P. D. 469.] The section is satisfied if they are clearly 
specified in the prospectus, and it is usual to mention some 
place where they can be inspected by any intending investor. 
Any such inspection is, however, purely optional. 

Although the unanimous judgment of Lord Coleridge, 
C. J., and Grove and Lindley, J. J., in the action Twt/- 
cross V. Grant wasj upheld, the judges of the Court of 
Appeal were equally divided. Cockbum, C. J., and Brett, 
L, J., agreeing with the Court below, and Bramwell, L. J., 
with Kelly, C. B., dissenting ; their opinion being based on 
the principle that, it being necessary to put some limita- 
tion on the very wide words of the section, such limitation 
should be that the section applies as to those contracts only 
which affect the company, which put an obligation upon it. 
whether with or without some benefit attached. Sub-con- 
tracts which provide for the distribution of the purchase 
money amongst the vendors aud promoters do not come 
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within tliis definition! The company knows the utmost 
price it has to pay for the property it acquires, and con- 
sequently it is for the company to judge in the first in- 
stance as to the propriety of purchasing at the price fixed. 
Once it has agreed to purchase at that price, the suhsequent 
division of that purchase money amongst the vendors and 
. promoters can in no way affect the company. Such sub- 
jiivision renders the company not a penny the poorer, nor 
does it in any shape impose any obligation upon it. That 
the disclosure of such sub-contracts in the prospectus is 
greatly to the advantage of intending investors is undeni- 
able, but the question remains whether the section compels 
them to be set out in the prospectus. The question was 
again discussed in the Court of Appeal in an action Sullivan 
V. Metcalfe [5 C. P. D. 455], when Bramwell, L. J., ex- 
pressly retained his former opinion, being, however, over- 
ruled by Thesiger and Baggallay,|L.J.J. As the result of 
the cases it appears that these sub-contracts must be set 
out in the prospectus. 

In cases where a company is formed to carry on a going 
concern it is often found impracticable to attempt to satisfy 
the section. It is therefore usual to insert in the prospectus 
a clause to the effect that subscribers must be taken to have 
waived compliance with this section. 

In the absence of decided cases as to what sub-contracts 
must be specified, it is always prudent to insert in the 
prospectus a clause relating to the minor contracts for 
printing, advertising, clerks, offices, and the like. [2Vy- 
cro88 V. Grant, 2 C. P. D. 498, 531.] 

The following is suggested as a form : — 

*' As the vendors [and promoters] have been carrying on 
the business since the day of last contracts are 

current and other engagements have necessarily been entered 
into in connection therewith : they cannot, however, be fully 
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specified in this prospectus. The yendors and promoters 
have also entered into engagements with solicitorSi brokers, 
advertising agents, printers, and others, none of which 
impose on the company any liability beyond the obligations 
contained in the before-mentioned contract for preliminary 
expenses ; and have also entered into engagements on behalf 
of the company with secretary and clerks, and for offices in 
the ordinary course of business. Applicants ior shares must 
be taken to have waived further particulars and to have re- 
ceived the notice required by sect. 88 of the Companies 
Act, 1867, in respect of all contracts referred to in this para- 
graph." 

It is, however, very questionable whether any such stipu- 
lation is of any use. The Act of Parliament is imperative ; 
^^ any prospectus not specifying the contracts shall be deemed 
faudulent." It is difficult to see how a fraud can be effectu- 
ally waived. 

Lastly, it may be noted that where it is intended to apply 
to the London Stock Exchange to quote the shares of a com-( 
pany in its official list, the following requirements have to be 
complied .with : — 

The memorandum of association must be printed in extenao 
on the prospectus. 

The articles of the company must prohibit any dealings 
by the company in its own shares. 

The paid-up capital must not be less than £50,000. 

The shares must be offered to the public. 

Upwards of two-thirds of the issue must be band fide sub- 
scribed by the public. 

The company must be represented by a member of the 
London Stock Exchange, who is responsible to the com-^ 
mittee for the respectability of the company. 
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CHAPTEB VII. 

SH ABES. 

Every shard in any company shall be deemed and taken 
to have Jbeen issued and to be held subject to the payment 
of the whole amount thereof in cash unless the same shall 
have been otherwise determined by a contract duly made 
in writing and [the original] filed with the registrar of 
joint stock companies at or before the issue of such shares. 
[C. A. 1867, 8. 25.] 

The issue of the shares of a company is usually the 
result of applications received from members of the public 
through the medium of the prospectus. 

The directors of the company accept the application, if 
approved, by an allotment of shares. 

The fact of the allotment must be communicated to the 
allottee either by a letter of allotment or verbally^ [Qunn^s 
Case, 3 Ch. 40.] 

The allotment of shares must be an unqualified accept- 
ance of the application, and the fact of the allotment must in 
some manner, directly or indirectly, be brought to the know- 
ledge of the allottee. 

It is not competent with directors, unless expressly autho- 
rised to do so, to delegate to third persons their power of 
allotting shares. Thus where the power of allotting shares 
was by the articles vested in the board, and they by resolu- 
tion delegated this power to two of the directors and the 
manager, it was held that as the company had vested this 
power only in the board the allotment was bad. \^Howard*8 
Case, 1 Oh. 561.] 
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By the articles of a company it was provided that the 
number of directors should not be less than four, of whom 
two should be a quorum ; and that the continuing directors 
might act notwithstanding any yq^ ancy in the board. The 
articles named the first four directors ; two of these resigned 
before any allotment took place ; the two remaining pro- 
ceeded to allot shares. It was held that although there was 
not a board of directors, the quorum of two was competent 
to allot shares. [In re Scottish Petroleum Company, 23 
Ch. D. 413.] 

It is a breach of duty for a director to take a part in hay- 
ing shares allotted to infants. Thus where a director know- 
ingly allowed shares to be allotted to infants he was held 
liable for the amount of the calls due by them, which owing 
to their infancy could not be recoyered against them. [Hx 
parte Wilson, 8 Eq. 240.] 

The right of directors to refuse to register transfers of 
shares is regulated by the articles, which usually contain 
powers to the directors to decline to permit transfers of 
shares by persons who are indebted to the company; and the 
right of lien on those shares which the articles usually 
confer upon the company can be enforced to its fullest 
extent. [JEr parte Stringer, 9 Q. B. D. 436 ; Neto London 
and Brazilian Bank y. Brochlebank, 21 Ch. D. 302.] 

The directors of a company have no discretionary power, 
independently of powers expressly giyen to them by the 
articles of association, to refuse to register a transfer which 
has been bona fide made. 

Thus where a transferee gaye an address at which he was 
only an occasional visitor, it was held that the directors, in 
the absence of discretionary powers, were bound to register 
the transfer, although the company was at the time in diffi- 
culties and the shares were sold by the transferor in ordex 
to get rid of his liability. [Weston^ s Case, 4 Ch. 20.] 
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Many articles make the transfer of shares subject to the 
approval of the directors. 

"Where this approval is required the Court cannot dispense 
with the directions of the articles, and where such approval 
has not been obtained will not direct a transferee's name to 
be entered on the register. [^Walker^s Casey 2 Eq. 554.] 

Where the transferee is subject to the approval of the 
directors, this power of approving must be exercised reason- 
ably and will be controlled by the Court. [JRobinson v. 
Chartered Bank, 1 Eq. 32 ; Slee v. International Bank, 17 
L. T. 425.] 

But it has been held that the directors were not bound to 
disclose their reasons for rejecting a transferee, provided 
they had fairly considered the question at a board mepting, 
and in the absence of evidence that the directors had exer- 
cised their powers of rejection capriciously and imfairly the 
Court would take it for granted that they had acted reason- 
ably and bond fide. \Ex parte Penny ^ 8 Ch. 446.] 

Where the articles gave the directors no discretionary 
powers, and where the vot^ dimmished in prbportion to 
the increased number of shares, and a shareholder subdivided 
his holding amongst nominees for the purpose of increasing 
his number of votes at one particular general meeting, but 
the directors refused to register the transfers, the company 
was ordered on motion under the 35th section of the Act, 
1862, to register the transfers in time to enable the trans- 
ferees to vote at the meeting. [Re Stanton Iron Company^ 
16 Eq. 559.] 

Where the directors have discretionary powers under the 
articles of rejecting a transferee, and their approval is ob- 
tained by fraudulent misrepresentation, it has been held that 
such mis-statements, which were intended to mislead and 
did mislead the directors, avoided the transaction. [Payne's 
Case, 9 Eq. 223.] 
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To invalidate the transfer the misrepresentation must be 
fraudulent; misdescription not intended to mislead, even 
although it has that result, will not invalidate it. 

Thus the misdescription of a journeyman butcher as a 
" gentleman *' in a bond fide transfer was held not material. 
[Master's Case, 7 Ch. 292.] 

Likewise where a transferee similarly described was a 
person of no means. {Bishop's Casey 7 Ch. 296, n.] 

With respect to the holdings of married women in any 
company, the Married Women's Property Act, 1882, seems 
to imply that if the articles contain no restriction against 
the admission of a married woman to hold shares, and confer 
no general discretionary power upon the directors, the com- 
pany will be bound to accept a married woman as a share- 
holder. 

The fact that any share, stock, debentures, debenture 
•stock, or other interests of or in any corporation, company, 
public body, or society may be standing in the sole name of 
a married woman, is sufficient primd facie evidence that she 
is beneficially entitled thereto for her separate use, so as to 
authorise and empower her to receive or transfer the same 
and to receive the dividends, interests, and profits thereof 
without the concurrence of her husband, and to indemnify all 
directors, managers and trustees of every such corporation, 
company, public body^ or society as aforesaid, in respect 
thereof. 

It is entirely optional with the directors to register shares 
in the name of an infant transferee, but if they do so with 
knowledge of his infancy they commit a breach of duty if 
the shares are not fully paid up, and they release the liability 
of the transferor ; otherwise the transferor remains liable 
for calls on any shares he may transfer to a minor. {Curtis* 
Case, 6 Eq. 455 ; Capper's Case, 3 Oh. 458.] 

Unless the articles prescribe any particular form of trans- 
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fer, the directors may aocept transfers in any sufficient form ; 
and in the absence of directions in the articles it is a matter 
entirely within the discretion of the directors whether a 
transfer of shares can or cannot be made without the pro- 
duction of the share certificate. [^Shropshire Railway Com" 
pany v. The Queen, 8 Q.B. 420 ; 7 H. L. 496.] 

If the articles prescribe any formalities previous to a 
transfer, the directors have no discretion to dispense with 
them. [Murray v. Bush, 6 H. L. 87.] 

The power of making calls upon the shareholders up to 
the amount unpaid on their shares is usually entrusted to the 
board. This power, like all other powers entrusted to them, 
must be exercised by the directors for the benefit of the 
company^ and not with any ulterior motives. If directors 
exercise their powers oppressively they will be restrained by 
the court. [^Cannon, v. Trask^ 20 Eq. 669.] 

If directors make a call upon shareholders with the vaa^ 

proper motive of disqualifying certain members from voting 

at a general meetings by reason of the inability of those 

'^ members to pay their calls, they will be restrained. [^Anglo^' 

Universal Bank v. Baragnon, 45 L. T. 362.] 

A call to be valid must be made by a board of directors 
properly appointed. [Oarden Grully Company v. McLister, 
1 App. Oas. 39.] 

Where the articles stipulate that the number of directors 
must not be less than a certain number, the interests of the 
shareholders require that there should be that number. 
Consequently a call made by directors when the board has 
fallen below the prescribed number is invalid. [Alma 
Spinning Company, 16 Ch. D. 681.] 

But a caU made at a meeting at which there was not a 
proper quorum of directors^ and which was subsequently 
confirmed when a proper quorum was present, was held good. 
[^Phosphate of Lime Company, 24 L. T 932.] 
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A director who is himself a party to making an invalid 
call or allotment cannot be heard to raise any objection to 
the validity of his own action and take advantage of a defect 
of which he had notice at the time of the transaction. 
[York Tramways v. Willows, 8 Q. B. D. 685.] 

Calls must be made alike on all shares of each particular 
class, so that no one shareholder may have to pay proper- 
tionally more than any other shareholder. But if the 
articles permit it, the directors may make arrangements on 
the issue of shares for a difference between the holders of 
such shares in the amount of calls to be paid, and in the 
time of payment of such calls. They may also, if the 
articles allow, accept from any member of the company who 
assents thereto, the whole or a part of the amount remaining 
xmpaid on any share or shares held by him, either in discharge 
of the amount of a call payable in respect of any other share 
or shares held by him, or without any call having been made, 
[0. A. 1867, sec. 24.] 

It would seem that directors have no power to compound 
with members for calls. The shares of the company are 
issued subject to the payment of the whole amount thereof 
in cash, and in the event of non-payment of calls it woidd 
seem that the proper course for directors to pursue is to 
proceed to forfeit the shares. 

But a forfeiture to be valid must be made by a properly 
appointed and constituted board, and all provisions in the 
articles respecting forfeiture must be strictly complied with. 
[harden Chilly Company y. McLisier, 1 App. Cas. 39; Alma 
Spinning Company^ 16 Ch. D. 681J 

Directors can sell at a discount, without any registered 
contract as required by Section 25 of the Oompanies Act, 
1867, shares which have been forfeited for non-payment of 
calls, [BamwelPs Case, 50 L, J. Ch. 827.] 

It is conceived that shares which have lapsed to the 
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company by disclaimer, under Section 55 of the Bankruptcy 
Act, 1883, or by surrender to the company, can be similarly 
treated. 

It appears doubtful whether by registration of a contract 
in writing under Section 25, a company can issue shares 
as paid up without receiving any consideration therefor, or 
can by this means issue its original capital at a discount. 
\_Oold Company, 11 Ch. D. 701 ; James v. Eve, 6 H. L. 335.] 

It has however been held in the case of a company having 
one of its articles substantially identical with Clause 27 of 
Table A, that the directors were thereby empowered to issue 
new shares at a discount. In this case a contract was regis- 
tered previous to the issue. [Ince Hall Rolling Mills Com-' 
pany, 23 Ch. D. 545 ; Plaskynaston Tube Company, 23 Ch. 
D. 512.1 

In any dealings in the shares of the company which a 
director or other officer of the company may have, he will 
not be allowed to use for his own advantage any special 
information which in bis official capacity he has obtained. 
Thus, where a director, who was also a stockbroker entered 
into negotiations with a shareholder, himself a stockjobber, 
for the purchase of his shares, and during the negotiations 
obtained official information which he withheld from the 
shareholder who afterwards sold him the shares, the director 
was held liable to pay to the shareholder the profits he had 
realised on those shares. [Tucker v. Barker , 188 1 , W.N. 120.] 

In this case, which is not fully reported, Bacon, V.C, in 
the course of his judgment, said : " If there is any principle 
which is well established by the Court, and about which 
there can be no kind of question or qualification, it is, that 
a director is bound to deal fairly with the shareholders upon 
all occasions. What is a director? He is the managing 
partner of a commercial undertaking. The rule which 
would be applicable to an ordinary partnership must be 
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equally applicable to dealings by directors for their own 
benefit with the members of the company of which they are 
directors. The most ample and abundant good faith is the 
necessary ingredient in all such transactions. It would be to 
shake the foundation of all the doctrines of this court if I 
hesitated for one moment to adopt that principle : perfect 
good faith, spotless honour, integrity and veracity at every 
part of the transaction. . . . The defendant seems to 

think that a director is at liberty to deal for his own profit 
with the shares of shareholders of the company. Undei: 
certain qualifications he may, but it must be when they are 
placed at arm's length, when all the director knows is com« 
municated to .the shareholders. ... If the defendant 

acquired more accurate information during the progress of 
the negotiations can it be said that because he was ignorant 
of the main fact when he began, that when he paid the 
money and took the shares he is not to be boimd ; or is ho 
protected by his previous ignorance from the obligation to 
disclose his after-acquired Joipwledge before the transaction 
was completed ? It appears to me that there is no ground 
for such a proposition. ..... In my opinion it is a 

transaction which cannot be sustained, having regard to the 
well-established principle of this Court that an agent or a 
director of a compiany trafficking in the shares of the 
company cannot be allowed . to make a profit ^ unless the 
fullest explanation is given, and the utmost truth is told, 
and every fact necessary for the formation of a judgment on 
the part of the vendor is presented to him by the intending 
purchaser.** 

Because a man is a director he is not necessarily a trustee 
of the shares he himself holds for the general body of 
shareholders ; and in a vast variety of circumstances he is 
just as free to deal with his shares — except, perhaps, his 
qualification, which he cannot deal with without giving up 
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hiB directorship, as any other person. [Per Giflfard, L.J., 
GtlheH'8 Casey 5 Ch. 565.] 

** I do not at all mean to dispute the cases which have 
been decided, that a person who has a certain number of 
shares in a company which he thinks is turning out ill may 
get rid of those shares by selling them to anybody whom he 
can get to take them, provided there is no fraud committed. 
Whether a director can do that is a question which has never 
yet been determined, and I apprehend that he cannot. 
. . . I am of opinion that a director is not at liberty to 
get rid of his own liability for the purpose of throwing an 
increased liability upon his cestuis que trust. ^* [Romilly, M Jl., 
Gilbert's Case, 5 Ch. 562.] 

In the case from which the above is cited the director had 
transferred his shares to a clerk in his service, who was 
admittedly unable to pay calls, when the company was on 
the verge of liquidation. 
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CHAPTEE VIII. 



BOARD MEETINGS. 



Subject to the restrictions contained in the articles of 
association and to the control of the company in general 
meeting, the directors of a company are entrusted with 
yery general powers for the carrying on the business of the 
company. 

The property of the company never vests in the directors 
[ffooke V. Piper, 14 Eq. 278], though they have full ootitrol 
over the whole of the assets, and the board of directors is 
the proper medium for dealing in and disposing of any 
property of the company. 

A director, as such, has no power to bind the company, or 
to act on its behalf except under powers delegated to him by 
the board or conferred on him by the articles. 

The board itself has no power to delegate any of its powers 
except the articles of the company contain provisions in that 
behalf. [Haward'a Case, 1 Oh. 661 ; Cartmeirs Case, 9 Oh. 
691.] 

The board consists of a properly convened meeting of all 
the directors of the company or of a quorum of their number. 
All directors should be summoned to all board meetings : 
except, of course, in the case of local or foreign directors, 
and subject always to the provisions of the articles. 

A " quorum ** consists of a defined number of the direc- 
tors ; such number to be fixed by the articles, or in default 
of any directions in the articles, such number as the directors 
may themselves decide. 

Where the articles provide that the board may fill up 
6 
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casual yacancies in their number, and gives them at the same 
time power to act notwithstanding any vacancy, it would 
seem, that in the event of the number of directors falling 
below the minimum fixed by the articles, the continuing 
board may act in this respect, and this only, for filling up 
the vacancy. The continuing board cannot under such pro- 
visions properly transact the business of the company until 
it has again reached its minimum number. [ York Tramways 
Company v. Willows, 8 Q, B. D. 686.] 

Where the business of the company is required by the articles 
to be conducted by not less than a certain number of directors, 
the board must consist of at least that number, or otherwise their 
acts will be invalid. [^Garden Chilly Company v. McListeTj 
1 App. Cas. 39 ; Alma Spinning Company^ 16 Ch. D. 681.] 

Where the Etrticles empower the directors to delegate any 
of their powers to committees consisting of members of 
their body and also provide that in the construction of the 
articles, words importing the plural number only shall include 
the singular, it has been held that under these provisions the 
directors could delegate their powers to a single member of 
their body. [^Scottish Petroleum Company , 23 Ch. D. 413 ; 
ToUerdell v. Fareham Brick Company, 1 C. P. 674 ; Taurine 
Company, 25 Ch. D. 118.] 

To act as a board the directors must be assembled at a pro- 
perly constituted board meeting, to which all the directors 
should be summoned ; though, provided a quorum be present 
the attendance of the remaining directors is immaterial. 
Unless otherwise provided by the articles, the board are not 
bound to meet at any particular place, but to act jointly as a 
board the directors must meet as such in one place. If it 
were otherwise, a quorum of directors might meet at one 
place with power to act for the company and another quorum 
might at the same time meet at another place with equal 
power and come to opposite determinations. 
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Where the articles of the company do not prescribe the 
number of directors necessary to constitute a quorum, the 
number who usually act in conducting the businens of the 
company will constitute a quorum. \Ly sterns Case, 4 Eq. 233.] 

Each director is entitled to be present at every board 
meeting of the company if duly qualified, and may sustain 
an action in his own name against the other directors, on the 
ground of individual injury to himself, for an injunction to 
restrain them from wrongfully excluding him from acting as 
director. He has a right by the constitution of the company 
to take a part in its management, to be present and to vote 
at the meetings cf the board of directors. He has a perfect 
right to know what is going on at those meetings. It may 
affect his individual interest as a shareholder as well as his 
liability as a director, because it has been sometimes held that 
even a director who does not attend board meetings is bound 
to know what is done in his absence. [Pulhrooh v. Richmond 
Mining Company^ 9 Ch. D. 610 ; Munster v. Cammell 8f 
Company, 21 Ch. D. 183.] But the Court will not inter- 
fere to force upon the board persons who have been elected 
against the will of the majority by ^ technical flaw in the 
votes given against them. [Sarben v. PhiliipSy 23 Ch. D. 14.] 

Every director is bound to have a reasonable knowledge of 
the afikirs of the company. He is not necessarily affected 
with notice of all the transactions entered in the Jbooks of the 
company \_Cartmeirs Case, 9 Ch. 691], but he is affected with 
notice of all proceedings of the board, the minutes of which 
are read and confirmed in his presence. [Ashhurst v. Mason, 
20 Eq. 225.] 

Generally, a director will be presumed to have known 
everything which in his capacity as a director he should 
have been acquainted with. There is no presumption of law 
that a director knows the contents of the books of the com- 
pany. [Hallmark's Case, 9 Ch. D. 329.] 
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The knowledge of a director in a transaction in which he 
has not been concerned on behalf of the company, does not 
affect the company with notice of the fact. [Peruvian 
Railways v. Thames Marine Company y2G]i. 617 ; Ebbw Vale 
Company Claim, 8 Eq. 14.] 

The company is not affected with notice by the knowledge 
of one director, unless at the time he was acting as a director 
on behalf of the company, and had no personal reasons for 
concealing his knowledge. [Re European Bank, 5 Gh. 358 ; 
Ex parte Credit Fancier, 7 Ch. 161.] 

I^otice of a fact to bind the company must be made known 
to the board of directors acting as such at a properly con- 
stituted board meeting, which is the only way in which a 
company can receive notice [Metropolitan Bank v. Heiron, 
5 Ex. D. 319.] But though notice to the directors of a 
company is primd facie notice to the company, yet when it is 
certain that, from interested reasons, tiie directors will not 
communicate the information to the shareholders, any such 
notice will not be held good notice to the company. [Re 
Fitzroy Steel Company, 50 L. T. 144.] 

Without express authority conferred upon them by the 
articles for that purpose, directors cannot delegate their 
powers. [Howard's Case, 1 Ch. 661.] 

Where the articles prescribe certain acts to be done by the 
board, those acts, to be valid as between the company and its 
directors must be so done. It will not suffice to obtain the 
individual consent of members of the board sufficient to con- 
stitute a quorum of directors, or, indeed, the consent of all 
the directors separately [D^Arcy v, Tamar 8fc. Company, 
2 Ex. 168], but subsequent ratification at a properly convened 
board will remedy any defect. [Austin^s Case, 24 L. T. 
932.] 

Any such rules contained in the articles for the guidance 
of the board, are made obviously to protect the company 
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against fraud and malpractioes or excess of that authority 
which it has delegated to the directors. It is for its protec- 
tion alone that such rules are made. If in any case it is 
shown that the company is prejudiced by the infraction, 
yiolation or neglect of these rules there arises a case in 
which the company may say, " We are not bound by this 
transaction/' and submit that question to the court. But 
where the articles provide that the directors shall do certain 
acts, it is not necessary that they should all meet in one 
place. Their combined wisdom is required in this sense, 
that they must all be of one mind. There may be many 
instances where the actual presence of a quorum cannot be 
procured, but where their combination can be most effectually 
secured by correspondence^ by transmission of messages or by 
other means which may be resorted to. If the persons whose 
concurrence is necessary to give validity to the act do so 
concur, with full knowledge of all that they are doing, the 
terms of the law are fully satisfied, and it is not necessary 
that whatever is done by directors should be done in some 
particular place where a necessary quorum is assembled. 
[Collie's Claim, 12 Eq. 246.] 

It is not part of the duty of a director to take part in 
every transaction which is conducted at a board meeting. 
By becoming a director he is liable for all that he does as a 
director, but he is not boimd to attend every board meeting. 
His business or his pleasure may call him ekewhere, and it 
would be a most unheard-of thing to say that, if anything 
wrong was done at a board meeting, he being named among 
the directors but not present, he is liable for what is done 
in his absence. [Perry^s Case, 34 L.T. 716.] 

Each director is bound to bring to the service of the com- 
pany the full benefit of his skill and knowledge. [Aberdeen 
Railway Company v. Blaikie, 1 Macq. 471.] 

Subject to any special directions contained in the articles, 
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a board meeting is properly convened by a notice culling 
the directors together to a particular place. 

The place of meeting need not be any special place ; the 
board may be held at any place or places selected by the 
directors. 

It is usual for directors to proceed by resolution, and 
minutes of their proceedings must be entered in books kept 
for the purpose. 

The minute books of the directors are receivable as primd 
facie evidence in all legal proceedings. 

The minutes themselves must constitute a record of all 
resolutions and other proceedings of the board, and must be 
signed by the chairman of the meeting at which the resolu- 
tions were passed or proceedings held, or by the chairman 
of the next succeeding meeting. [C.A. 1862, s. 67.] 

It is the practice of many companies to confirm the 
resolutions of the previous meeting, but this practice is open 
to the objection that doubts occasionally arise as to whether 
this confirmation is a condition precedent to the validity of 
the resolution. The minutes of the preceding meeting of 
the board should be read only for the purpose of verification, 
leaving it open to the board at any time afterwards to 
rescind by formal resolution any determination previously 
arrived at. [Perrfs Case, 34 L.T. 716.] 

Directors have usually powers by the articles to appoint 
committees of their number for specific purposes. A com- 
mittee may consist of one or more directors. The powers of 
such committees are regulated by the board, and when acting 
within those powers a committee can bind the company as fully 
as the board. [Scottish Petroleum Company ^ 23 Oh. D. 413.] 

Directors must have a chairman of their meetings to 
control and regulate the proceedings. He may be either 
permanently or temporarily appointed to that position. It 
is his duty to sign the minutes of the board. 
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CHAPTEEIX. 

STATUTORY DUTIES. 

In addition to the various daties of management which 
their position entails upon directors, there are certain 
statutory obligations which the company has to comply 
with, and the non-observance of any of which renders every 
director, secretary, and manager or other officer of the com- 
pany who knowingly or wilfully authorises or permits the 
default, personally liable to the various penalties hereinafter 
detailed. 

Every limited company must keep its name painted or 
affixed legibly and conspicuously outside every office or place 
where the company carries on its business. Penalty for 
default £5 for every day during which the name is not so 
kept painted or affixed. 

The seal of the company must have the name engraved 
on it in legible characters. Penalty for default £50. 

The name of the company must be mentioned in legible 
characters in all notices, advertisements, and other official 
publications of the company, and in all bills of exchange, 
promissory notes, endorsements, cheques and orders for 
money or godds purporting to be signed by or on behalf of 
the company, and in all bills of parcels, invoices, receipts, 
and letters of credit of the company. Penalty for default 
£50, and in addition personal liability to the holder of any 
such bill of exchange, promissory note, cheque, or order for 
money or goods, for the amount thereof, imle:*s the same is 
duly paid by the company. [C.A. 1862, sec. 42.] 

Every limited company must keep a register of mortgages 
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and charges specifically affectiiig property of the Company, 
and shall enter in such register in respect of each mortgage 
or charge a short description of the property mortgaged or 
charged, the amount of charge created, and the names of the 
mortgagees or persons entitled to such charge. Penalty for 
omission of such entry, not exceeding £50. [O.A. 1862, 
sec. 43.] 

The effect of non-compliance with this provision is that 
a director or other officer taking a mortgage and omitting to 
enter it in the register, loses his security as against the 
creditors of the company. [^Wynn Hall Coal Company j 10 
Eq. 515 ; Native Iron Ore Company ^ 2 Oh. D. 345 ; cf. 
Smith's Case, 11 Ch. D. 579.] 

The register of mortgages must be open to inspection by 
any creditor or member of the company at all reasonable 
times free of charge. Penalty for refusing to allow inspec- 
tion not exceeding £5, and a further penalty not exceeding 
£2 for every day during which such refusal continues. The 
solicitor of a creditor or member is entitled to inspect. 
[Credit Company, 11 Oh. D. 256.] 

Every company must keep a register of members contain- 
ing, inter alia, the names, addresses and occupations of the 
shareholders, the number of shares held by each and the 
amount paid up on each. Penalty for default not exceeding 
£5 per day while the defaxilt continues. [O.A. 1862, sec. 25.] 

Every company having its capital divided into shares must 
annually send to the registrar of joint stock companies at 
Somerset House a list of members made up as of the 
fourteenth day after the annual ordinary general meeting, 
or if more than one, the first of such meetings. The list 
must contain certain prescribed particulars, and must be 
sent to the registrar within twenty-one days of such meeting. 
Penalty for default not exceeding £5 for every day while 
the default continues. [O.A. 1862, sec. 26.] 
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The register of members must be kept at the registered 
office of the company, and be open for inspection during 
business hours, not less than two hours daily, by any member 
gratis, and by any other person on payment of one shilling. 
Any person may require a copy of the register or of any 
part of it on payment of sixpence for every one hundred 
words. Penalty for refusing inspection or copy not exceed- 
ing £2 for each refusal, and a further penalty not exceed- 
ing £2 for every day during which such refusal continues. 
[C.A. 1862, sec. 32.] 

Every company not having its capital divided into shares 
must keep at its registered office a register of directors and 
managers containing their names, addresses and occupations, 
and must send a copy of such register to the registrar of 
joint stock companies, * and notify to him from time to 
time any changes which take place therein. Penalty for 
neglecting to keep this register or to send it to the registrar 
not exceeding £5 for every day during which such default 
continues. [C.A. 1862, sec. 46.] 

A copy of every special resolution passed by the company 
must be printed and forwarded to the registrar of joint 
stock companies within fifteen days from the date of its 
confirmation. Penalty for default not exceeding £2 for 
every day during which such copy is omitted to be forwarded. 
[C.A. 1862, sec. 53.] 

A copy of every special resolution for the time being in 
force must be annexed to or embodied in every copy of the 
articles of association that may be issued after the passing 
of such resolution. Where there are no articles, any 
member may demand a printed copy of such resolution, on 
payment of one shilling. Penalty for default not exceed- 
ing £1 for each copy in respect of which such default is 
made. [C.A. 1862, sec. 54.] 

A minute of reduction of capital when registered^ or a 
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statement of any sub-division of shares must be embodied in 
every copy of the memorandum of association issued after 
its registration. Penalty for default not exceeding £1 for 
each copy in respect of which such default is made. [C.A* 
1867, sees. 18-21.] 

On a reduction of capital it is a misdemeanor to wilfully 
conceal the name of any creditor of the company who is 
entitled to object to the proposed reduction, or to wilfiilly 
misrepresent the nature and extent of his debt or claim, or 
to aid or abet or be privy to any such concealment or mis- 
representation. [C.A. 1867, sec. 19.] 

Notice of any increase of capital, or, in some cases, of 
members, must be given to the registrar of joint stock 
companies within fifteen days after the passing of the respec- 
tive resolutions authorising such* increase. Penalty for 
default not exceeding £6 for every day during which the 
neglect to give notice continues. [C.A. 1862, sec. 34.] 

In the event of the Board of Trade, on the application of 
members, appointing inspectors to examine into the affairs of 
the company, any director or other officer refusing to produce 
for their inspection all books and documents in their custody 
or power, or to answer on oath any question relating to the 
affairs of the company incurs a penalty of not exceeding £5 
in respect of each offenca [C.A. 1862, sec. 58.] 

Every limited banking company and every insurance 
company, and deposit, provident or benefit society must 
annually, on the first Monday in February and in August, 
make a prescribed statement of assets and liabilities, and 
display the same conspicuously in every office of the company. 
Penalty for default not exceeding £5 for every day during 
which such default continues. 

In the case of limited banking companies registered since 
15th August, 1879, the accounts must be annually audited 
by auditors elected by the company in general meeting. A 
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direotor or officer sliall not be capable of being elected such 
auditor. Every balance-sheet must be signed by the secre- 
tary or manager, and by the directors of the company, or 
by three of such directors at the least. [C.A. 1879, sees. 
7,8.] 

The penalties above enumerated may be recovered sum- 
marily before a stipendiary magistrate or two or more 
justices. All penalties to be paid to the Treasury, subject to 
the right of the justices to direct the whole or any part 
thereof to be applied towards paying the costs of the pro- 
ceedings, or in or towards the rewarding the person upon 
whose information or at whose suit such penalties have 
been recovered. [O.A. 1862, sec. 66.] 

These penalties are recoverable at any time whilst the 
default continues, and within six months after the default 
has ceased. [Meg. v. Catholic Life Imtituiion, 49 L.T. 675.] 
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CHAPTEE X. 



GENERAL MEETINGS. 



The company as a corporaticm acts through the medium of 
general meetings of its members. 

A general meeting of every company shall be held once at 
the least in every year. [C. A. 1862, sec. 49.] 

The word " year " means the period of time commencing 
on the Ist of January and ending on the 31st of December, 
and not the period of twelve months commencing from the 
day of registration of the company. [Gibson v. Barton^ 10 
Q. B. 329.] 

Every company must hold a general meeting within four 
months after its incorporation- [0. A. 1867, sec. 39.] 

The Companies Acts recognize only one description of 
general meeting. 

Thus, so long as there is a general meeting held in each 
year it is immaterial, for the purpose 6f the statutes, whether 
such meetings are called ordinary or extraordinary meetings. 

In like manner the first general meeting after the incor- 
poration may be either an ordinary or an extraordinary 
meeting, and the holding of ordinary meetings of the com- 
pany may be indefinitely postponed — of course subject to the 
restrictions of the articles. [Hamilton's Caae^ 8 Ch. 648 .] 

In default of any regulations in the articles as to the sum- 
moning of general meetings, seven days' notice in writing 
sent to the members is sufficient. 

Members residing abroad are not entitled to any notice of 
meetings, unless they have given an address in the United 
Kingdom. [Union Hill Company ^ 22 L. T. 400.] 
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Table A distinguishes between the ordinary general 
meetings of the company and those summoned out of the 
usual course. As these clauses are usually adopted by all 
companies, it is proposed to treat here of general meetings 
under the distinctive names by which those regulations 
describe them. 

General meetings are of two kinds, ordinary and extra- 
ordinary. 

Ordinary meetings are those convened at regular intervals 
not exceeding one year, in accordance with the articles. 

All other meetings of the company are extraordinary 
meetings. 

Subject to the articles of association, any business of which 
proper notice has been given may be transacted at any 
meeting. 

Extraordinary meetings may be convened at any time, 
subject to proper notice, at the option of the directors, or on 
a requisition in writing signed by a specified number of 
shareholders. 

Where by the articles of a company the directors, and in 
the alternative a certain proportion of the shareholders, can 
summon a meeting of the company, the Court will not 
interfere to order the directors to summon a meeting for the 
general purposes of the company. \Macdougall v. Gardiner^ 
10 Ch., 606.] 

The resolutions passed by the company in general meeting, 
whether ordinary or extraordinary, are of three kinds : ordi- 
nary, extraordinaiy, or special. 

An ordinary resolution may be passed by a simple majority 
in such a manner and may refer to such business (not 
required by the Acts to be effected by either extraordinary 
or special resolutions) as the articles permit. 

An extraordinary resolution must be passed by a majority 
of not less than three-fourths of the votes of the members 
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present at the meeting personally, or by proxy if the arlioles 
80 allow. Notice of such resolution must have been duly 
given. 

The only matter required by the Companies Acts to be 
done by extraordinary resolution is in the case of a resolution 
for a voluntary winding up, when it has been proved to the 
satisfaction of the shareholders that the company cannot, by 
reason of its liabilities, continue its business. [O.A., 1862, 
sec. 129.] 

A special resolution must be passed by a majority of not 
less than three-fourths of the votes of the members present 
.at the meeting personally^ or by proxy if the articles so allow. 
Notice specifying the intention to propose such resolution 
must have been duly given. This resolution must be con- 
firmed by a simple majority at a subsequent general meeting, 
of which notice must be duly given, and held at an interval 
of not less than fourteen clear days nor more than one month 
from the date of the former meeting. 

The articles define the nature and extent of the business 
that can be done by the company in general meeting — 
ordinary, extraordinary, and with or without notice to the 
shareholders. Where any particular act is required by the 
articles to be performed with certain formalities, those 
formalities must be strictly observed. 

Asa general rule the business of the company which can 
be transacted at an ordinary general meeting without any 
special notice, is all that appertains to the ordinary routine 
business of the company, such as the adoption of the report 
and balance-sheet, the election of directors and auditors, the 
declaration of a dividend, and the like. 

Express notice should in all cases be given to the share- 
holders of all business which the directors propose to bring 
forward at the meeting, in order that they may not be taken 
by surprise or find that important alterations have been made 
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behind their backs. [Cf. London and Staffordshire Fire 
Company, 24 Oh. D. 149.] 

Extraordinary general meetings are unknown to the Com- 
panies' Acts, and are the creation of the articles of the 
company, which must define the nature and extent of the 
business to be done, the notice to be given, and the circum- 
stances under which the meetings are to be held. 

The company in general meeting assembled proceeds by 
resolution ; and every company must cause minutes of all 
resolutions and proceedings of its meetings to be duly entered 
in books provided for that purpose ; such minutes must be 
signed by the chairman of that meeting, or of the next suc- 
ceeding meeting. [C.A., 1862, sec. 67.] 

A resolution should be moved and seconded. It is the 
practice to decline to put a resolution to the meeting which 
can find no seconder. It is at least doubtful whether this 
custom has the sanction of law. In the absence of directions 
to that effect in the articles, it is conceived that there is no 
power to disfranchise the mover of a resolution, who may 
control the majority of the votes of the company, merely 
because he can find no seconder in the room. 

The articles of many companies provide thai, on giving a 
specified notice to the company, any shareholder may at a 
meeting move resolution s beyond the matters contained in the 
notice convening the meeting. This power is open to the 
objection that matters might be brought forward and reso- 
lutions passed thereon without any previous notice to the 
shareholders. But any such resolution must be something 
subsidiary or ancillary to the terms of the notice convening 
the meeting. [^Imperial Hotel Company v. Hampsonj 23 
Oh. D. l.J 

The question of amendments to resolutions is one which 
has, it is believed, never been legally decided. It would, 
however, appear to be clear that on ^11 routine matters 
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amendments are admisRible, and that those amendments may 
extend to anything within the scope of the notice con- 
vening the meeting. [Patent Cocoa Fibre Companyy 24 
W. R. 483.1 

With respect to resolutions, special or extraordinary, of 

which, either by the statutes or the articles, special notice 
specifying the intention to propose such resolution must be 
given to the shareholders — as, for instance, resolutions for 
the amalgamation or winding up of the company, the reso- 
lution proposed to be passed must be substantially adhered 
to, and no amendment which would materially in any respect 
alter the nature or extent of the resolution can be put to the 
meeting. The resolution itself of which notice has been 
given must be accepted or rejected in toto. 

It is by no means uncommon for shareholders to move, as 
amendments to resolutions for adopting reports, that a com- 
mittee of investigation be appointed. Any such committee 
of shareholders so appointed has of itself no real powers, and 
the directors will, it is conceived, in the absence of special 
powers in the articles, be within their legal rights in declin- 
ing to recognise the members of the committee in any other 
capacity than that of ordinary shareholders, and may refuse 
to give them any special insight into the company's affairs 
or any inspection of the company's books, [Of. Isle of Wight 
Railmy v. Tahourdin, 25 Ch. D. 320.] 

If the shareholders desire to obtain an investigation into 
the affairs of the company, they can by a special resolution 
appoint inspectors for the purpose of examining into its 
affairs and reporting to the shareholders. [0. A. 1862, 
sec. 60.] 

As a general rule the power of the majority of a general 
meeting is absolute to bind the minority in all matters with- 
in the scope of the meeting and the powers of the company. 
But where the majority of a company act tyrannically and 
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propose to benefit themselves at the expense of the minority, 
the Court may interfere to protect the minority. [Menier v. 
Hooper* 8 Telegraph Works, 9 Ch. 350. AtwoolY, Merrj/weather, 
5 Eq. 464 n.] 

The special powers given by the articles to a majority of 
the shareholders, however absolute in terms, must, neverthe- 
less be construed as subject to a paramount and inherent 
restriction that they are to be exercised in subjection to the 
special purposes of the memorandum of association. [^Picker^ 
ing V. Si^henaon, 14 Eq'. 322.] 

If the articles permit of the alteration of the capital, and 
prescribe no special method for carrying those changes into 
effect, an ordinary resolution will be sufficient for the pur- 
pose of increasing or consolidating the capital, for converting 
fully paid-up shares into stock, for issuing share warrants 
or for cancelling any unissued shares. 

Each of the following matters is required by the Com- 
panies -Acts to be performed by special resolution ; and no 
provision in the articles allowing any of these matters to be 
done by other formalities will be valid. The matters to be 
performed by special resolution are : the sub-division of the 
shares into shares of lesser amount ; the extinguishing of un- 
called capital; the paying off of superfluous capital; the 
cancelling of lost capital (in each of the above instances the 
sanction of the Court is also required) ; the reduction of paid- 
up capital by distribution of undivided profits ; all alterations 
in the articles and in the memorandum ; any change of the 
company's name (this requires the sanction of the Board of 
Trade) ; the making the liability of directors unlimited ; and 
the voluntary winding up of the company other than by 
extraordinary resolution. 

A quorum of members as fixed by the articles, or in default 
of articles by Table A, must be present to make any resolution 
of a general meeting valid. [De la Motifs Casfl 31 L. T. 773.] 
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It is conceiyed that even though the articles fixed the 
quorum of a general meeting at one member, such a clause 
would be ultra vires the company. It is, clear that, according 
to the ordinary use of the English language, a meeting could 
no more be constituted by one person than a meeting could 
have been constituted if no shareholder at all had attended. 
No business could be done at such a meeting. [Sharp y. 
Dawes, 2 Q. B. D. 26.] 

At the passing of an extraordinary or special resolution, 
unless a poll is dem$inded by at least fiye members, the declar- 
ation of the chairman that the resolution has been carried is 
deemed conclusiye eyidence of the fact. 

The demand for a poll need not be made openly and 
publicly. The chairman is at liberty to act upon the demand 
if it is brought to his knowledge. If the propriety of the 
poll is challenged, it may of course be necessary for him to 
proye that the poll was demanded by the proper number of 
members. iPhcenix Electric Light Company y 48 L. T. 260.] 

In taking a poll the register of members furnishes the only 
means of enabling the scrutineers to strike off or admit the 
yotes. The company has no right whatever to enter into 
the question pf the beneficial ownership of the shares. [Pender 
y. Lushingtofij 6 Ch. D. 70.]* 

In computing a majority when a poll is demanded reference 
is to be had to the number of votes to which each member is 
entitled by the regulations of the company. (C. A. 1862, 
sec. 61.) 

If it is intended to proceed by resolution under any of the 
sections of the Companies Acts, clear notice of such intention 
must be contained in the notice convening the meeting, and a 
reference should be made to the section under which it is pro* 
posed to act. [Bridport Brewery Company ^ 2 Ch. 191.] 

At general meetings where proxies are allowed to be used, 
each proxy must bear a penny stamp properly cancelled if 
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adhesive, and may be available for one meeting or any 
adjournment thereof. 

If the proxy authorises the nominee to vote at more than 
one meeting or any adjournment thereof, as, e.g.y " at any 
meeting that may be held in the year 18 ,'' the document 
must be stamped with a ten shilling stamp as a power of 
attorney. 

If the articles of the company prescribe any formalities 
with respect to the use or attestation of proxies they must be 
strictly followed, \_narben v. Phil lips ^ 23 Oh. D. 14.] 

Proxies do not count as shareholders present and qualified 
to vote. Thus where by the articles a poll had to be 
demanded by shareholders qualified to vote and holding in 
the aggregate 2,000 shares, it was held that a member hold- 
ing 20 shares only and proxies for more than 2000 was 
not a person holding shares within the meaning of the 
articles, and could not demand a poll. [Reg, v. Qovernment 
Stock Co., 3 Q. B. D. 442.] 
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CHAPTEE XI. 



POWERS OF DIRECTORS. 



The articles usually provide for the appointment of tte 
first directors of the coinpany; frequently also specifying 
them by name and defining the length of their tenure of office. 

It is by no means unusual for the articles to appoint the 
first directors for a period of two or three yeara before 
requiring their retirement in rotation. The object of this is 
to permit the company to be established without the risks 
resulting from changes of management in the earlier stages 
of its career. These appointments can, however, be avoided 
at any time by the company by special resolution. 

By Table A the first directors are determined by the sub- 
scribers to the memorandum, who, untH they appoint 
directors are deemed to be themselves directors. "When the 
subscribers have once exercised .their right of appointment 
their powers are exhausted, and they are thenceforward 
merely ordinary members of the company. 

Directors are the agents of the company, and have im- 
pliedly, by virtue of their position, general powers of manage- 
ment. Tbey are really commercial men managing a trading 
concern for the benefit of themselves and of all the other 
shareholders in it. They have no power to bind the com- 
pany, except within the limits prescribed by the regulations 
of the company ; and they have not all the powers of the 
company conferred upon them. 

The general powers of management conferred upon the 
directors by implication extend only to the ordinary course of 
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business of the company. Any further powers must be 
expressly conferred upon them. With the exception of 
powers required by the Companies Acts to be exercised by 
the company in general meeting, there is no limit to the 
powers which may be expressly conferred upon the directors 
by the articles of the company. IRe Strand Music Sally 13 
L. T. 177; Ex parte Walker, 18 Jur. 885.] 

The powers which by the Companies Acts are to be 
exercised by the shareholders in general meeting of the 
company are : — 

1. Altering the articles of association. 

2. Changing the name of the company. 

3. Making the liability of the directors unlimited. 

4. Changing an unlimited company into a limited com- 

pany. 

5. Creating a reserve capital out of any uncalled capital. 

6. Increasing, reducing, cancelling, sub-dividing, con- 

solidating or otherwise altering the capital of the 
company. 

7. Returning accumulated profits in reduction of paid- 

up capital. 

8. All resolutions for a voluntary winding up of the 

company. 

Where directors exceed their own authority, while still 
keeping within the powers of the company, the excess of 
authority may be ratified by the company in general meeting, 
either expressly or by implication through long acquiescence 
with sufficient knowledge, and rendered binding. [Dronfield 
Coal Co., 17 Oh. D. 76 ; Phosphate of Lime Co. v. Green, 7 C. 
P. 43; London Financial Association Y. Kelk, 1884, W. N. 67,] 
But any such ratification does not in itself extend the authority 
of the directors so as to authorise them to do similar acts in 
future. [_Irvine v. Union Bank o/Australta^ 2 App. Cas. 366.] 
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Directors are bound to exercise the powers given to them 
for the benefit of the company generally, and not with a view 
to their own private interests only. 

But directors are not under any disability to lend money 
to their company [Campbell's Case, 4 Ch. D. 470.], and, 
under ordinary circumstances, they may deal with their 
shares as fully as any other shareholder, provided they do 
not part with their qualifications. [^Oilberfs Case^ 5 Ch. 559.] 

A director is a trustee of his powers of making calls for 
the general body of shareholders, and must not use them for 
his own benefit without regard to their interests. [Oilbert's 
Ca-^e, 5 Ch. 559.] 

In all matters concerning the internal management of the 
company, the power of the directors is, in general, pre- 
dominant to act for the benefit of the company^ and the 
Court will not interfere with the internal arrangements of a 
company. [Inderwick v, Snell, 2 Mac. & Q-. 216.] 

If directors use their powers oppressively the Court will 
restrain them. [Cannon v. Trask, 20 Eq. 669.] 

All the powers of directors cease upon a winding up ; but 
they still remain officers of the company without remunera- 
tion. 

The resolutions of directors can be rescinded at will, and 
they cannot by their minutes override the constitution of the 
company. Thus where the articles were silent as to a 
director's qualification, but the directors resolved that no 
future director should have a less qualification than 250 
shares, it was held that this resolution was inoperative. 
[De Ruvigne's Case, 5 Oh. D. 306.] 

It is no part of the duty of a third person dealing with 
the company to inquire into the legality of the appointment 
of the directors who assume to act for the company. It is 
sufficient for him that they are de facto directors, and unless 
he knows to the contrary he is not boimd to inquire into 
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the internal management of the company, but may assume 
that they are directors de jure. {County Life Assurance f 
5 Ch. 288; Pulhrook v. Richmond Mining Company ^ 
9 Ch. D. 610.] 

So also where bankers, acting bond fide^ duly honoured 
cheques signed by directors informally appointed, it was 
held that they were not liable to repay the money so drawn. 
[Mahony v. Hast Holy ford Mining Company^ 7 H. L. 869.] 

The general powers of management conferred on directors 
extend to all acts which might reasonably be done by the 
managing partners of a private firm acting in accordance 
with a deed of partnership. 

Thus an application by directors of a sum equal to a week's 
wages as extra pay by way of gratuity to the workers of the 
company out of the profits of a good year, was held a reason- 
able exercise of their general powers. {Rampson v. Price^s 
Patent Candle Company^ 45 L. J. Ch. 437.] 

Where directors incur any personal responsibility on behalf 
of the company at its request they are entitled to be indem* 
nified by the company against all necessary consequences. 

Thus where directors, in whom the lease of the company's 
premises was vested in trust for the company, had expended 
their own moneys in payment of rent, it was held that they 
were entitled to be repaid, on the sale of the lease, in priority 
to all other claimants, out of the proceeds all sums which they 
could have been compelled to pay. 

Directors who voluntarily pay their own moneys for and on 
behalf of the company are not entitled to any priority over 
the other creditors of the company. [^Pooley Hall Colliery 
Company f 21 L. T. 690 ; Masmi and Qallagher^s Case, 
46 L. T. 54.] 

A director who is himself a creditor of the company is not 
allowed to put himself in any better position than he would 
have been in had he been simply au outside creditor. 
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Directors who are also creditors fill two distinct and 
antagonistic characters. In the first place they are trustees 
for the benefit of the coiQpany, and in the next they them* 
selves are creditors, and have an interest to have their own 
debts paid. It is distinctly an improper act on the part of a 
director, the company being in difficulties, to direct a pre- 
ferential payment to a stranger without pressure, but to 
direct it to be j)aid to himself is still worse ; for a director, so 
long as he occupies that office, is not in a position personally 
to put pressure on the company. The only way in which 
he can exercise pressure is by ceasing to be a director, and 
then, when he has done that, he may require the directors to 
pay his money and press them to do so. [Gaslight Improve- 
ment Company v. Terrell^ 10 Eq. 168.] 

Directors are not trustees for the creditors of the company. 
The creditors have certain rights against a company and its 
members, but they have no greater rights against the 
directors than against any other members of the company. 
Thus where directors had given a personal guarantee for the 
balance of the company's account with its bankers, and the 
bank sued the directors on their guarantee, it was held that 
the directors were justified in paying up the amount uncalled 
on their shares, in advance of calls, to reduce the balance 
due to the bank. The payment was made in the ordinary 
course of business, and imder pressure, and was not any 
breach of duty to the only persons, the shareholders, for 
whom they were trustees. [Poolers Casey 9 Ch. D. 322 ; 
Ulster Railway v. Banbridge Railway ^ L. R. Ir. 2 Eq. 190.] 

As a general rule the Court will not interfere, except in 
cases of fraud, to restrain the directors of a company from 
acting as such directors. For if the persons complained 
of as directors are directors contrary to the wishes of the 
shareholders at large, or contrary to their interests, the 
shareholders at large have the power in their hands of setting 
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the matter right. The shareholders can, if they think fit, 
at an ordinary or extraordinary meeting, remove those direc- 
tors and substitute others for them. If the Court were to 
interfere to restrain the directors from acting, the difficulty 
might arise that the preventing them from acting might very 
, seriously interfere with the due carrying on of the business 
of the company ; and the Court will always consider how far 
the granting of an injunction may in reality be more detri- 
mental than beneficial to the interests of the company. 
[F088 V. Harbottle, 2 Hare, 461 ; Mozley v. Alston, 16 L. J. 
Ch. 873 ; ' Eattersley v. Earl Shelburne, 31 L, J. Ch. 878.] 

But the Court will interfere on an emergency if quarrels 
between the directors themselves prevent the due carrying 
on of the business of the company. Thus where one set of 
the directors being in possession of the office shut the doors 
against the others, and those who were excluded employed 
labourers to ram the door down, and when they got in tried 
to exclude the others, the Court interfered by appointing a 
receiver and manager to carry on the business, and excluded 
all the directors from all voice in the management until a 
meeting had been held and a governing body appointed, to 
whom the management of the company was at once handed 
over. [Featheratone v. Cookcj 16 Eq. 298.] 
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CHAPTEE XII. 



LIABILITIES OF DIRECTORS. 



Directors Will not as a rule be liable to the company for 
any losses which the company may incur through their 
manageuient, so long as they have acted bona fide. Mere 
imprudence, however great, provided it does not amount to 
gross negligence, will not subject them to personal liability 
for losses so arising. [Overend v. Gibbj 5 H. L. 480 ; 
Turquand v. Marshall, 4 Ch. 376.] Neither can directors 
be held liable for being themselves defrauded, whatever may 
be the case with ordinary trustees. [Land Credit Company 
V. Lord Fermoy, 5 Ch. 763.] 

Directors are so far as regards the employment of the 
funds of the company trustees for the shareholders, and are 
answerable to their cestuis que trust for the due employ- 
ment of the funds entrusted to them. 

It is the duty of a director to learn how the money is in- 
tended to be applied which is voted at a board when he is 
present ; it is for this purpose that the office of director is 
created, and that he has been elected by the shareholders. 
A plea of ignorance by a director is merely a plea of guilty, 
and is an admission of his liability to account for the sums 
misapplied. \Land Credit Company v. Lord Fermoy, 
8 Eq. 7.] 

Thus, where a director concurred in the payment of money 
for preliminary expenses, which included a sum for broker- 
age and commission for " rigging the market *' in the com- 
pany's shares, he was held liable to refund the sum so 
applied for Stock Exchange purposes, although he concurred 
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in the payment in ignorance of its purpose. [Railway Light 
Company, 42 L.T. 206.] 

A director is not liable for any losses which the company 
may incur through fraud of thii'd persons. Thus he ia not 
liable to make good the amount of a cheque drawn with his 
sanction for a lawful purpose which gets into the hands of 
the wrong person, and the proceeds of which are misappro- 
priated. [Perry's Case, 34 L. T. 716.] 

It is usual for articles of association to contain an 
indemnity clause holding directors harmless for the conse- 
quences of any acts which, in pursuance of their duty or 
supposed duty, they may bona fide commit. This clause is 
probably operative, to indemnify the directors against the 
consequences of any ultra vires acts so far as the remedy of 
the company may extend. 

It is also usual for articles of association to contain a clause 
authorising the directors to carry on any legal proceedings 
on behalf of the company, and indemnifying them against 
all liability in respect of any such proceedings. Such a clause 
does not operate in favour of the directors except when they 
act for the benefit of the company. . Thus where directors 
took upon themselves to present a petition for winding up 
the company, which was dismissed, they were restrained from 
applying the assets of the company in paying the costs 
for which they were personally liable. [Smith v. Duke of 
Manchester, 24 Ch. D. 611,] 

A director who was in no way implicated in the misappli- 
cation of the funds of the company, either by actually taking 
part in those transactions or even by knowing of them and 
abstaining from preventing them, cannot be made personally 
responsible unless it can be shown that his ignorance was 
equivalent to a breach of trust. 

The fact that the directors, whom it is sought to make 
personally responsible, actually signed one of the cheques 
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constituting the payments in breach of trusty is not conclu- 
sive of his participation in the transaction complained of, 
unless it can also be shown that it was impossible for that 
director to have signed the cheque under the reasonable 
belief that it was required for a proper purpose ; for it may 
be that he was induced to sign by fraud. [Caledonian 
Security Company v. Curror, 9 C. of S. Cas. 1116 (So.).] 

A director is not liable for a fraud (such as the issue of a 
fraudulent prospectus of the company) or a misfeasance 
committed by his co-directors or by any other officer or agent 
of the company unless he has either expressly authorised or 
tacitly permitted its commission ; for, as a general rule, one 
agent is not responsible for the acts of another agent, unless 

he does something by which he makes himself a principal 
in the fraud. Directors themselves are only agents of the 
company. [Cargill v. Bower, 10 Ch. D. 502 ; Weir v. Bell^ 
3 Ex. D., 238; Perry's Case, 34 L. T. 716.] 

To render a director liable for any misapplication of the 
funds of the company it is necessary to fix him with con- 
currence or connivance. If a director is aware that his co- 
directors are proceeding to carry into effect some scheme 
involving an uUra vires act, it is not sufficient to oust his 
liability that he should merely protest against the arrange- 
ment. It is his duty as a director knowing what is going 
on not to remain quiescent or acquiescent, which is much 
the same thing, in what his brother directors are doing. He 
should proceed to call the directors together, explain his 
protest and insist on taking the vote of the board on the 
subject. If he finds that the board persist in misapplying 
the money of the company he might then proceed to send a 
general circular to every one of the shareholders to tell them 
what the directors are doing ; or in the last resort he might 
appeal to the Court and stop the thing in a moment. [Joint 
Stock Discount Company v. Brown, 8 Eq. 376.] 



OF JOINT STOCK COMPANIES. 89 

The governing body of a company cannot in general use 
the funds for any purpose other than those for which they 
were contributed. By the governing body is not meant ex- 
clusively the directors but the ultimate authority within the 
company itself, which would ordinarily be a majority at a 
general meeting. The special powers given by the articles 
either to the directors or to a majority of the shareholders, 
however absolute in terms must, nevertheless, be construed 
as subject to a paramount and inherent restriction that they 
are to be exercised in subjection to the special purposes of 
the memorandum of association, [Pickering v. Stephenson^ 
14 Eq. 322.] 

As has already been stated, a director stands in a fiduciary 
relation towards the company. He is not allowed to make 
any profit out of the position he thus holds, other than that 
allowed by the regulations of the company or by the consent 
of its members. [North Eastern Railway v. Jackson^ 19 
W. R 198.] 

On the same principle that an agent must account to his 
principal for any profit he has derived by virtue of bis 
agency [Tyrell v. Bank of London^ 10 H. L. C. 26], where 
an agent contracting on behalf of a company made a profit, 
he was held liable to account to the company for the profit 
so made. [McKay^s Case, 2 Oh. D. 1 ; JEx parte Larkivg^ 
4 Oh. D. S66.] 

The rule that a director cannot take the benefit of a 
contract entered into between himself and the company 
because he is not to make a profit in the case where he is 
both buyer and seller, applies even though his colleagues at 
the board had full knowledge of and approved of the trans- 
action. [Albion Steel Co. v. Martin^ 1 Ch. D. 580.] 

Where directors who are vendors sell to the company at a 
fair price to the company, though at a profit to themselves, 
and take no part in the purchase, and make a full and fair 
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disclosure of their interest in the subject-matter to the share- 
holders in general meeting, without, however, diselosing the 
actual amount of their profit, the transaction cannot be 
impeached afterguards. [Chesterfield Colliery Co, v. Black, 
37 L. T. 740 ; British Seamless Paper Box Co., 17 Ch. D. 
467.] 

But where a director joins in selling a property of which 
he is owner or part owner to the company ¥dthout disclosing 
his interest, the company, on discovering the fact, is entitled 
to claim a rescission of the contract ; but the company is not 
entitled to compel its agent, the director, to account for the 
profit which he has made, for that would be in effect to 
make a new contract and compel the agent to sell his 
property at a price at which he had never agreed to sell it. 
[Ambrose Lake Tin Co., 14 Ch. D. 390 ; Cape Breton Co., 
1884, W.N. 54.] 

A company may by its articles waive the benefit of the 
rule, and allow its directors to contract with and make profits 
out of their transactions with the company. [Imperial Mer- 
cantile Association v. Coleman, 6 Oh. 568.] 

But where the articles require that any director partici* 
pating in any contract with the company must '^ declare his 
interest,'' it is not sufficient for such director merely to 
declare that he has an interest in the matter, but he must 
distinctly state the exact nature and extent of his interests 
[Imperial Mercantile Association v. Coleman, 6. H. L. 189,] 

The rule that an agent must not make a profit out of his 
agency beyond his proper remuneration extends equally to 
all transactions of the officers of the company. The fact 
that the commission has been openly taken renders the 
officer none the less liable to refund. Thus, where a secretary 
of a company stipulated with his directors that he was to 
have a commission on shares taken through his introduction, 
he was ordered to repay that commission. His liability to 
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refund was not affected by the fact that the board had 
expressly resolved that this commission should be paid to 
him, and that a similar commission was payable to any person 
introducing shareholders. The Court held that the secretary 
stood in a fiduciary relation towards the company, and was 
bound to do his best for it. \_Sfapleford Colliery Co,, 49 
L. J. Ch. 253 ; Etna Insurance Co., L.R. Ir. 7 Eq. 235, 424.] 

A shareholder may bring an action against directors 
personally where he charges them as trustees and seeks 
redress against them for a breach of duty to the company of 
which he is a member. [^Ferguson v, Wilson, 2 Ch. 77.] 

The right of a shareholder to bring an action against 
directors personally is restricted to acts done by them during 
the period of his membership, or to acts done by the directors 
amounting to misrepresentation, by which he was directly 
induced to become such member. 

When, however, a plaintiff seeks to restrain the doing of 
an unlawful act by a company, it is the proper course to 
join also the directors as defendants in the action ; because 
the company must act through the directors, and the ir- 
junction, if granted, will operate upon the consciences of the 
directors. [Ferguson v. Wilson^ 2 Ch. 77.] 

A director or other officer contracting on behalf of the 
company is not personally liable for the fulfilment of any 
contract within the scope of his authority which he enters 
into in his capacity as director. [Okell v. Charles, 34 L.T, 
822.] 

Thus, where directors signed on behalf of the company 
cheques on the company's bankers, which were duly honoured, 
and which overdrew the company's account, it was held that 
the signature of the directors to those cheques amounted only 
to a representation of their authority to draw, and did not 
render them personally liable to the bankers for the sums 
overdrawn. [Beattie v. Lord Ebury, 7 H.L, 102.] 
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But any contract he may so enter into must on the face of 
it be clearly expressed as entered into *^ for and on behalf 
of " the company in order to exclude his personal liability. 
[McCollin V. Gilpin, 6 Q. B.D. 516.] 

When a director exceeds his authority he may be held 
personally liable for any conseqaenoes of that act. 

Thus, where a director concurred in issuing debentures 
after the borrowing powers of the company were exhausted, 
the debenture was held void and the directors held personally 
liable to the lender for the sum advanced and interest* 
[ Weeks v. Propert, 8 C.P. 427.] 

Directors and all other officers are agents of the company, 
and their personal liability in an action upon a contract 
made by them must be governed by the ordinary law of 
principal and agent. 

The company itself cannot act in its own person, for it has 
no person. It can only act through directors, and the case 
is, as regards those directors, merely the ordinary case of 
principal and agent. Whenever an agent is liable the 
directors will be liable. Where the liability would attach to 
the principal, and the principal only, the liability is the 
liability of the company. An agent cannot be held liable 
upon a proceeding which simply alleges that his principal 
has violated a contract that he has entered into. In that 
state of things, not the agent but the principal is the person 
liable. 

With respect to the question whether a principal is answer- 
able for the act of his agent in the course of his master's 
business, no sensible distinction can be drawn between the 
case of fraud and of any other wrong. The master is liable 
for every such wrong of his servant or agent as is committed 
in the course of his service and for the master's benefit, 
because although the master may not have authorised the 
particular act, he has put the agent in his place to do that 
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class of acts, and he must be answerable for the manner in 
which that agent has conducted himself in doing the business 
which it was the act of his master to place him in. It is a 
principle not of the law of torts, or of fraud or deceit, but pf 
the law of agency, equally applicable whether the agency is 
for a company (in a matter within the scope of the corporate 
powers) or for an individual. \Houldsworth v. City of Olas- 
gow Banky 5 App. Cas. 317 ; Barwick.y. English Joint Stock 
Bank, 2 Ex. 259.] 

It is now held that an agent contracting as such without 
authority is not bound by the contract at all^, but that he is 
liable in damages for the consequences ensuing from his 
having assumed to act with an authority which, in fact, he 
did not possess. It is also held that he is thus liable, 
although he acted bona fide and in the belief that he had the 
authority he assumed. Those principles are as applicable to 
partners and (^irectors as to other kinds of agents. But with 
respect to directors, it must not be forgotten that in most 
cases the li^nits of their authority can be readily ascertained 
and are supposed to be known. [ Wilson v. Mier&y 10 C. B. 
N. S. 348.] 

There is no obligation on the part of persons dealing with 
the company to see that directors exercise the powers they 
possess in the precise manner prescribed by the regulations 
of the company [Colonial Bank v. Willan, 5 P. C. 417], audit 
may be taken as now settled that persons dealing with 
directors bond fide, and without notice of an irregular or 
improper exercise of their powers, are not effected by sucli 
irregularity or impropriety. 

Thus where directors were enipowered to borrow on the 
bonds of the company such sums as by a general resolution 
of the company might be authorised to be borrowed, and the 
directors issued a bond which was not authorised by any 
.resolution of the company, it was held by the Court of 
8 
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Queen's Bench and the Court of Appeal that the holders 
were not bound to ascertain whether the issuing of the bond 
had been authorised by the resolution of a general meeting, 
and that the excess of authority was a matter which concerned 
only the shareholders and the directors. The bond being 
regular on the face of it, and the deed of settlement of the 
company containing a permission to borrow on certain con- 
ditions, the holder had a right to infer the fact of those con- 
ditions having been complied with. [Royal British Bank 
V. Turquand, 24 L. J. Q. B. 327 ; Agar v. Athenceum Life 
Assurance^ 3 C. B. N. S. 725.] 

Where the articles of association require certain external 
formalities to be obBerved, such, for instance, as the execution 
of a deed under the common seal of the company, every per- 
son contracting with the company can see at once whether 
that requirement is complied with, and he is bound to do so ; 
but where the conditions required by the articles of associa- 
tion consist of certain internal arrangements of the company — 
for instance, resolutions of meetings and the like — if the 
party contracting with the directors finds the acts which they 
undertake to do to be within the scope of their powers under 
the deed, he has a right to assume that all such conditions 
have been complied with. In the case last supposed he is 
not bound to inquire whether the resolutions have been 
duly passed or the like, otherwise he would be bound to go 
further back to inquire whether the meetings have been 
duly summoned, and so ascertain a variety of other matters 
into which, if it were necessary to make such inquiry, it 
would be impossible for the company to carry on the business 
for which it is formed. [Ex parte the' Eagh Company j 
4 E. & J. 549 ; Wehb v. Commissioners of Heme Bay, 5 Q. B» 
642 ; Ex parte Overend, Gurney 8f Co,y 4 Ch. 460.] 

But directors, like other agents, impliedly warrant all 
facts necessary to confer the authority which they profess to 
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exercise. [ Weeks v. Propert, 8 C. P. 427 ; Richardson v. 
Williamson^ 6 Q. B. 276; Cherry v. Colonial Bank of 
Australasia^ 3 P. 0. 24.] 

If a man misrepresents a fact, to that fact he is bound if 
any other person mislead by such misrepresentation acts upon 
it and thereby suflers damage. [Beattie v. Lord Eburt/, 7 
H. L. 102.] 

Therefore, in all cases where directors, whilst purporting 
to bind their company, act beyond their powers, they are 
liable to the persons with whom they deal for all consequences 
arising out of the non-observance of the contract into which 
they purported to enter on behalf of the company. No 
contract is, in fact, entered into, but the directors render 
themselves personally liable to the intending contractor as 
for a breach of warranty for the damage which may result 
to him for anything he may do under a void contract. 
[Collen V. Wright, 26 L. J. Q. B'. 147 ; Looker v. Wrigley, 
9Q.B.D. 397.] 

In the case of Weeks r. Propert [8 C. P. 427], which was 
the case of a railway company, the borrowing powers of 
the company under their Act of Parliament were exhausted 
and the directors had only a power to reborrow. Whikt the 
full amount of their debentures was outstanding they issued 
a further debenture. In this case they acted wholly beyond 
their powers, and were held personally liable to make good 
to the holder the amount of the debenture which was declared 
void. 

In the case of Royal British Bank v. Turquand [24 L. J. 
Q. B. 327J the directors had powers to issue bonds to any 
amounts to be fixed by the company in general meeting. They 
issued a bond not so authorised. In this case the powers 
were vested in the directors to issue bonds subject to certain 
formalities, the non-observance of which constituted an excess 
of authority for which the directors might well be liable to 
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the Bhareholders, but which was no ground for repadlating 
the bond. 

As the result of all the decisions on the point, it would 
appear that where a company has by its constitution only a 
limited power — such, for instance, as a limited power of 
borrowing, all persons dealing with the company are bound 
to see that the limited power is not exceeded. [Irvine v. 
Union Bank of Atistralia, 2 App. Gas. 366.] If this power 
is exceeded the company is not bound. All persons dealing 
with such a company are bound to inquire; and though 
probably if they do so inquire they will learn nothing ; yet 
that is their misfortune, and they are none the less debarred 
from recovering against the company. 

But, on the other hand, where the borrowing powers of 
the company are not themselves exceeded, although the 
directors or agents have nevertheless received instructions 
that they are not to borrow more than a certain lesser 
amount, then, in the event of the directors exceeding their 
instructions whilst keeping within the powers of the com- 
pany, they will be bound, because persons dealing with the 
company are not to inquire into the secret authority 
conferred on the directors. It is sufficient for such persons 
to ascertain that the transaction is within the powers of the 
company. [Chapleo v. B^'unswick Building Society, 6 Q. B. D. 
696 ; Ashbury Railway Carriage Co. v. Bichej 7 H. L. 653 ; 
Kent Building Society^ 30 L. J. Oh. 785; Vale of Neath 
Brewery Co., 18 L. J. Ch. 265.] 

When a director exceeds his authority and attempts to bind 
the company by acts altogether ultra vires the company, it 
would appear that neither the company nor the director, 
unless his conduct amount to the warranty of a fact, is liable 
thereon. [Macgregor v. Dover and Deal Railway Co.^ 22 
L. J. Q. B. 69. Of. Yorkshire Wagon Co. v. Maclure, 19 
Ch. D.. 478.] 
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These distinctions in the liability of directors depend upon 
the rule of law that, whilst a man is liable for misrepresen- 
tation of fact [Richardson v. Williamson, 9 Q, B. 276, and 
see 7 Ch. 801], he is not liable for a misrepresentation of 
law [Eashdall v. Ford, 2 Eq. 750], unless made wilfully 
and fraudulently. 

Where an act altogether ultra vires the company is done 
the directors will not, it is conceived, be personally liable for 
an honestly mistaken act which everybody is presumed to 
have known was void ab initio, [Eaglesfield v. Marquis of 
Londonderry J 4 Ch. D. 693.] 

In all actions for misrepresentation the secretary or other 
officer of the company, if he joins in making the false state- 
ment, is equally liable with the directors. Thus where the 
chairman and secretary of a company joined in issuing 
a certificate that a certain person held shares in the company 
and it subsequently turned out that he did not, the chair- 
man and secretary were both held liable to a person who 
advanced money upon the shares, although the misrepresenta- 
tion was innocently made. [^Eaglesfield v. Marquis of London^ 
derryy 4 Ch. D. 693, Cf. Phosphate Sewage Co. v. Sartmont, 
5 Ch. D. 394.] 

It is very difficult to tell what is a false representation 
of pure law, as a representation of fact must almost certainly 
be involved. Thus, whilst a false representation of a pure 
matter of law is not actionable, it has been laid down that a 
fraudulent misrepresentation of the law is actionable. 

It has been held where directors accepted in their official 
capacity a bill of exchange drawn on a company which had 
no power to accept bills, that the directors who signed the 
acceptance were liable to an indorsee for value for falsely 
representing that they were authorised by the company to 
accept. [West London Bank v. Kitson, 12 Q. B. D. 157.] 

The decision proceeds upon the principle that if a person 
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makes upon a negotiable instrument a false representation, 
whether made fraudulently or not, he is liable on that repre- 
sentation to any indorsee of the instrument, and is bound by 
it into whatsoever hands the bill may come* It would seem 
at least to be doubtful how far this decision could be supported* 

Every person having dealings with a company is presumed 
to have full knowledge of the powers of that company as 
contained in their " public document,*' the memorandum and 
articles of association. [Royal Bank of India's Case, 4 Ch. 
252 ; County Life Assurance, 5 Ch. 288. ; Zulueta^s Claim, 
5 Ch. 444.] 

Every joint stock company has its memorandum and 
articles of association which are open to all who are minded 
to have any dealings whatsoever with the company, and 
those who so deal with the company must be taken to be 
affected with notice of all that is contained in those two 
documents. After that, the company entering upon its 
business and dealing with persons external to it, is supposed 
on its part to have all those powers and authorities which by 
the articles and memorandum of association, it appears to 
possess ; and all that the directors do with reference to what 
may be called the indoor management of the company, is a 
thing known to them and known to them only ; subject to 
this observation that no person dealing with them has a right 
to suppose that anything has been or can be done that is not 
permitted by the memorandum or articles of association. 
For instance, a person dealing with a mining company could 
not attempt to set up any right upon a policy of insurance 
as having been granted to him by the company, or to found 
a claim upon any other matter which is not a matter contained 
in their memorandum or articles. Any such person must be 
taken to have perfect knowledge that the company had no 
power to do anything of that kind, and therefore nothing can 
be of any avail to him that is contrary to the memorandum 
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and articles with which he must be taken to be acquainted. 
But when there are persons conducting the affairs of the 
company in a manner which appears to be perfectly consonant 
with the articles of association then those so dealing with 
theniy externally, are not to be affected by any irregularities 
which may take place in the internal management of the 
company. They are entitled to presume that that of which 
only they can have knowledge, namely, the external acts, are 
rightly done when those external acts purport to be per- 
formed in the mode in which they ought to be performed. 
For instance, when a cheque is signed by three directors, they 
are entitled to assume that those directors are persons 
properly appointed for the purpose of performing that func- 
tion, and have properly performed the function for which 
they have been appointed. Of course, the case is open to any 
observation arising from gross negligence or fraud. Outside 
persons when they find that there is an act done by a com- 
pany will, of course, be bound in the exercise of ordinary 
care and precaution to know whether or not that company is 
actually carrying on and transacting business, or whether it 
is a company which has been stopped and wound up, and 
which has parted with its assets and the like. All those 
ordinary inquiries which mercantile men would in the course 
of their business make, would have to be made on the part of 
the persons dealing with the company. [Lord Hatherly — 
Mahony v. East Holyford Mining Co., 7 H. L. 893.] 



400 LAW OF DIRECTORS AND OFFICERS 



CHAPTEE XIII. 



MISFEASANCE. 



The term ^' misfeasance" is here used as something in the 
nature of a breach of trast, that is to say, it refers to some- 
thing which the officer of a company has done wrongly by 
misapplying or retaining in his own hands any moneys of 
the company, or by which the company's property has been 
wasted, or the company's credit improperly pledged. It 
must be some act resulting in some actual loss to the com- 
pany. 

A director or any other officer is liable to the company for 
any misfeasance on his part. 

Thus where a director has concurred in paying improper 
dividends founded on a delusive balance sheet, he can be 
called upon to refund to the assets of the company any divi- 
dends so paid. And in such cases directors will be ordered 
to repay not only the dividend they have themselves retained 
but also what they have paid to other shareholders. For 
directors are in the position of trustees, and are liable not 
only for what they put into their own pockets, but for what 
they in breach of trust pay to others. [FUtcroJVs CasCy 
21 Ch. D. 519.] 

Any profits of any description which he may have made 
out of the company, beyond the remuneration granted him 
by the company, a director or other officer is liable to repay. 

Many cases have arisen where directors have joined the 
board of a new company on a promise by the promoter 
that he would find their qualification for them, either by 
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a transfer of shares, or by providing the money to enable 
the intending director to subscribe for the necessary qualifi- 
cation. 

Directors so acting commit a very grave and very repre- 
hensible breach of trust in accepting a qualification from a 
person who is a vendor to the company, or with whom it 
might be their duty to deal as trustees for the company. 
[Oarling's CasCy 1 Ch. D. 115.] No agent can in the course 
of his agency derive any benefit whatever beyond his proper re* 
muneration as agent, tv^ithout the sanction or knowledge of his 
principal. The Court will never sanction anything of that kind, 
and will make the persons who engage in such schemes pay 
back to the uttermost farthing whatever they have received. 
It is perfectly settled law that the rule applies with peculiar 
stringency to the directors of joint stock companies who are 
the agents of the company for effecting the sales or the pur- 
chases made by the company. [Say^s Case, 10 Ch. 593.] 

If there is any agreement or understanding between a ven- 
dor and directors relative to the finding of their qualifications 
before all matters between the vendor and the company are 
closed, the directors cannot as against the company retain 
those shares. Any such transfer of shares would be a simple 
bribe or present to the directors constituting a breach of trust 
on their part, and a misfeasance in respect of which the com- 
pany would be entitled to get back from its unfaithful 
trustees what they had so acquired. [Carting's Case, 1 Ch. 
D. 115.] 

Thus in Pearson's Case [5 Ch. D. 336], where a director 
accepted his qualification from the vendor and then took part 
in ratifying on behalf of the company a contract for purchase 
entered into with the vendor, he was held liable for his mis- 
feasance, on the principle that having received as a present a 
part of the purchase money, and being knowingly in the 
position of agent and trustee for the purchasers, he could not 
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retain that present as against the actual purchasers. Whether 
the purchase was, or was not an advantageous one for the 
company, whether the property was, or was not worth the 
price they paid for it, is a question wholly immaterial to be 
considered. A director cannot, in the fiduciary position he 
occupies, retain for himself any benefit or advantage that he 
obtains under such circumstances. 

"Where the money to enable the directors to pay for their 
qualifying shares was provided by the vendor out of the pur- 
chase-money paid by the company, it was held that the 
directors could not retain the money so paid them by the 
vendors ; that the money had never ceased to be the property 
of the company, and that there had been in fact no payment 
by the directors of the money due in respect of their shares. 
[Say's Case, 10 Ch. 693.] 

There is, however, no objection to a director having his 
qualification given to him by the vendor or promoter if such 
director joins the board after the relations between the vendor 
or promoter and the company are at an end, and when the 
gift of the shares can in no sense be a bribe. [Brown^s Case, 
9 Ch. 102.J 

Where directors have improperly obtained shares in the 
company they are liable at the option of the company to 
accoimt for the shares in any one of the following ways : 

1. The company may claim a re-transfer of all the shares. 

2. If the shares have been sold at a profit the company 

may claim to receive the entire proceeds so realized. 
[York and North Midland Railway Co.,y. Hudson, 
16 Beav. 485.] 

3. If the shares have depreciated in value the company 

may claim the full nominal amount of the shares of 
which the company have, been deprived. 
The company may adopt whichever of these alternatives is 
most beneficial to itself. [Carling's Case, 1 Oh, D. X15,] 
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If any dividends have been paid by the company upon any ' 
sach shares, they must be repaid, and if the company has 
suffered any loss of interest, that also mast be made good. 
[Mtzrotf Steel Co., 50 L. T. 144.] 

The sects. 115, 138, and 165 of the Act 1862 prescribe a 
ready means by which a liquidator, a creditor, or a con- 
tributory, can, in a winding up, examine the officers of a com- 
pany on oath, and recover from them any moneys they may 
have obtained from or be liable to pay to the company on 
account of misfeasance or breach of trust in relation to their 
dealings with the company. 

As instances where directors have been held liable for 
misfeasance may be mentioned the following amongst 
many : — 

Where an insurance company undertook to invest half the 
premiums received in consols for the benefit of the policy- 
holders, and no such investment was made, a director, though 
resident in the country^ and rarely attending board meetings, 
was held liable in a winding up for half the premiums re* 
ceived during his directorship. This case was decided on the 
groimd that it was part of a director's duty to see that the 
investments were made in accordance with the resolution 
and clauses of the partnership contract, and his not attending 
to it was a breach of trust to the company for which he was 
acting as a director ; a breach of trust in respect of which 
he can be charged and made liable. [^ScholefieWs Case, 
1882, W.N. 22; British Guardian Life Assurance^ 14 Oh. 
D. 335.] 

Where directors paid funds of the company to a promoter 
who bought therewith debentures from the company and 
presented some of them to the directors, retaining some of 
them himself, the directors were ordered jointly and severally 
to repay the full amount of the debentures. [Pelly^s Case, 
21 Ch. D. 492.] 
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In cases where dividends have been declared^ though not 
earned, the Court has summary power, in a winding up, to 
order a director to repay dividends declared and paid under 
a delusive and fraudulent balance sheet. 

But a balance sheet of a company engaged in a hazardous 
trade will not be considered delusive and fraudulent merely 
because an estimated value was put upon assets of the com« 
pany which were then in jeopardy and were subsequently 
lost, or because the company was obliged to borrow money 
to pay the dividend, provided the facts fairly appeared on 
the balance sheet and the balance fairly represented profits. 
[Stringer's Case, 4 Ch. 475.] 

Dividends must be paid out of profits actually earned, and 
no conjectural profits must be taken into account. The 
Court never authorises persons who are in a fiduciary posi- 
tion to indulge in a sanguine expectation as to the future,. or 
at all events, to divide it as available dividend because of 
the sanguine expectations of some persons who are trustees 
In truth, it is a mere speculation, it is a mere fictitious mode 
of treating the property by talking about the possible future 
value of things. [Saliabury v. Metropolitan Railway^ 22. 
L. T. 839.] 

But when the articles define how the amount of net profits 
is to be ascertained, those profits must be determined in that 
way and the Court will not interfere, at the instance of a 
shareholder, to see that proper or any provision has been 
made for a reserve fund. [Lambert v. Nmchatel Asphalts 
Company, 51 L. J. Ch. 882.] 

When directors, after proper investigation of the financial 
position of the company declare, and the shareholders agree 
to, a dividend or bonus, the Court will not lightly interfere 
with the payment of such dividend or bonus, on the ground 
that the estimates on which it was founded have turned out 
to be erroneous. 
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But when the directors declare a dividend or bonus with- 
out proper investigation or professional assistance, and it is 
afterwards called in question, the burden lies on them to 
show that is was fairly paid out of profits ; and if they are 
unable to do so the Court will order them to refund what 
they have received. l_Bance*8 Casey 6 Ch. 104.] 

Where directors had for several years presented to general 
meetings of shareholders reports and balance sheets in which 
various debts known by the directors to be bad were entered 
as assets, so that an apparent profit was shown, though in 
fact there was none, it was held that, as regards each half- 
yearly dividend, the persons who were directors when it was 
paid were jointly and severally liable for the whole amount 
of the dividend paid for that half-year. [Flitcroffs Case, 
21 Oh. D. 519.] 

In the same case the shareholders had passed resolutions 
declaring dividends on the faith of the delusive balance 
sheets. It was held that even if the shareholders had known 
the true facts, so that their ratification of the payment of 
the dividends would have bound themselves individually, 
they could not bind the company, because the payment of 
dividend out of corpus was ultra vires the company, and 
therefore incapable of ratification by the shareholders. 

The fact that the capital so improperly applied was dis- 
tributed pro rata amongst all the shareholders, does not in 
any way protect the directors. The shareholders are not the 
company, and payment to them does not prevent the com- 
pany, either before or after a winding up, from compelling 
the directors to replace the money, in order that it may be 
properly applied for the purposes of the company. 

Though directors by misrepresenting the state of a com- 
pany cause larger dividends to be paid than ought to have 
been paid, the shareholders as a body cannot make the 
directors liable to repay those dividends, which they as a 
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body have received. The company only can sue. [Twr- 
quand v. Marshall, 4 Ch. 376 ; Citi/ of Glasgow Bank v. 
Mackinnon, 9 C. of S. Cas 535.] 

The creditors of a company have the right to have the 
capital kept for the payment of their claims. The limited 
company trades upon the representation of being a limited 
company with a paid up capital to meet its liabilities. It is 
wholly inconsistent with that representation that the com- 
pany having its capital paid up, should pay it back to its 
shareholders and give the creditors nothing at ail. The 
right of the creditors is clear, and can be enforced either by 
one of them or by the liquidator of the company. 

Thus where dividends had been paid out of capital, the 
directors were ordered to refund the amounts so paid, to the 
liquidator, limiting the liability of each director to those 
sums which he participated in paying. In each transaction 
the directors were held jointly and severally liable to make the 
payment good. [Alexandra Palace Company, 21 Ch. D. 149 ; 
National Funds Assurance, 10 Oh. D. 118 ; Evans v. Coventry, 
25 L. J. Ch. 489.] 

But an innocent director was held not liable for the fraud 
of his co-directors, who had issued false balance sheets, 
audited by chartered accountants, and who passed reso- 
lutions for the payment of dividends out of capital ; nor was 
he held liable to make good a dividend declared by a resolu- 
tion formally moved by him at a general meeting at the 
instance of a co-director on the strength of one of the 
fraudulent balance sheets, to the preparation of which such 
co-director had been a party. [Jw re Denham 8f Co., 25 
Ch. D. 752 ; Lees v. Tod, 9 C. of S. Cas., 807 (Sc.).] 

The servant who joins with and assists his master in the 
commission of a fraud is civilly responsible for the con- 
sequences, though his concurrence is unknown to the party 
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injured, for all directly concerned in the commission of a 
fraud are principals. 

Thus, where directors of a company issue false and fraudu- 
lent reports to the public and the manager, secretary and 
other officers of the company supply the detailed statements 
for such report, knowing them to be false and that they are 
to be used for purposes of deceit, and a third party acting 
on such reports purchases shares in the company and suffers 
loss thereby, each of the officers of the company who know- 
ingly assisted in the fraud is personally liable to such third 
party for the loss caused by such misrepresentations in the 
report, though the report was signed only by the directors 
and not by the subordinate officers. [Cullen v. Thamsonf 
6 L. T. 870.] 

Where the articles allowed the directors to pay the pre- 
liminary expenses attendant on the formation of the company, 
and the directors paid without investigation the demand of 
the promoters, who then paid the calls due on the directors* 
shares, the directors were held liable to repay the full amount 
of the money so paid for preliminary expenses ; because they 
were under an incapacity (by reason of the promised payment 
of their calls) to exercise an independent judgment in voting 
that sum of money. [^Englefield Colliery Company y 8 Ch. D. 
389.] 

But where promotion money was improperly paid to the 
knowledge of a person who afterwards became a director, 
but took no steps to recover the money for the company, it 
was held that he was not liable for wilful default or mis- 
fe^Lsance. 

There is no duty imposed on a director to communicate to his 
shareholders knowledge acquired by him years before he joined 
the Board, as to misconduct with reference to the affairs of the 
company on the part of other persons. Nor is there any duty 
which compels a director to disclose his antecedent know- 
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ledge even of frauds committed on the company. [^Forest of 
Dean Coal Compani/, 10 Ch. D. 450.] 

A director is only liable for misfeasance in cases where 
he has actually taken part in or connived at the improper 
proceedins:. Thus, a director is not liable for misfeasances 
committed by his co-directors without his knowledge at board 
meetings at which he is not present. [Perry's Case^ 34 L. T. 
716.] 

But his presence at a board meeting at which the resolu- 
tion, constituting the misfeasance, was read and confirmed 
is enough to affect him with notice and render him liable. 
[Ashhurst v. Fowler, 20 Eq. 225.] 

Irrespective of any intentional misfeasance or breach of duty 
a director is liable for the consequences of any act done by him 
ultra vires, even though done bond fide and with an honest 
belief that the transaction was in the best interests of the 
company. 

Thus, if directors, ultra vires, dispose of the assets of the 
company by advancing upon personal security, or by buying 
up shares in the company itself, they will be jointly and 
severally liable to the company for any loss so arising. [Land 
Credit Company v. Lord Fermoy, 8 Eq. 7 ; 6 Ch. 76(5.] 

As between themselves directors are entitled to contribution 
for any sums they may so have to pay. Nor are they obliged 
to wait till they are sued by the company, before they iapply 
for contributions inter se to make good the existing deficiency, 
and they are bound to make good this deficiency without 
waiting to see whether any actual loss to the company will 
eventually result. [Power v. O'Connor, 19 "W. R. 923.] 

•Again it would seem that directors cannot be held per- 
sonally responsible for any breach of trust committed by 
the company towards any third persons, not shareholders, 
even though the breach complained of may have been 
authorised by the board acting bond fide. For as the agent 
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of an agent is not thereby the agent of the original principal^ 
so is neither the agent or trustee of a trustee {i.e.y the com- 
pany), thereby the trustee of the original cestui que trust 
(i.e., the third person.) [Wilson v. Lord Bury, 5 Q. B. D, 
518] 

In considering the liability of strangers (in this case the 
directors) who are involved with a trustee (in this case 
the company) in a breach of trust we have to deal with 
certain persons who are trustees and with certain other 
persons who are not trustees. Those who create a trust 
clothe the trustee with a legal power and control over 
the trust property, imposing on him a corresponding respon- 
sibility. That responsibility may no doubt be extended in 
equity to others who are not properly trustees, if they are 
found either making themselves trustees de son tort^ or 
actually participating in any fraudulent conduct of the 
trustee to the injury of the cestui que trust. But, on the 
other hand, strangers are not to be made constructive trustees 
merely because they act as the agents of trustees in trans- 
actions within their legal powers ; transactions, perhaps, 
of which a court of equity may disapprove, unless those 
agents receive and become chargeable with some part of the 
trust property, or unless they assist with knowledge in a dis- 
honest and fraudulent design on the part of the trustees. 
[Selborae, L.O., Barnes v. Addy, 9 Ch. 244.] 

"With regard to the continuance of the liability of a director 
in respect of any misfeasance or breach of duty committed 
by him, the rule is as follows : — Where a trustee receives 
money upon an express trust and wastes it, either by neglect 
of duty or by doing an act not justified, the Statute of Limi^ 
tations does not run against the claim of the cedui que trust ; 
yet where a trustee receives money not belonging to the 
cestui que trust, but which the cestui que trust can claim on the 
ground that the receipt of it was a fraud upon him, as in the 
9 
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case of a bribe or a commission, the Statute of Limitations 
will run against the claim of the cestui que trust from ibe 
time when he discovers the fraud. [Metropolitan Bank v. 
Eeiron, 5 Ex. D. 319 ; Fitzroy Steel Company, bQ L. T. 144] 

It has been held that claims against directors for mis- 
feasance are not barred by the Statute of Limitations^ and 
consequently, in proceedings to enforce the repayment of 
dividends paid out of capital, the fact that the dividends had 
been paid more than six years previously was held not to bar 
the remedy. [Flitcroft's Case, 21 Ch. D. 519.] 

A director guilty of misfeasance cannot set off against the 
amount payable by him to the company a debt due to him 
from the company. [Ex parte Felly , 21 Ch.D. 492.] 

This decision is based on the two-fold ground that, first, 
the right of set off is a statutory right which does not come 
within the terms of the 165th Section of the Act of 1862 ; 
and next, that inasmuch as innocent contributories have no 
right of set-off against calls, so much the less should a 
director, manager, or other officer who has misapplied the 
money of the company have that riglit. 

Money repayable by a director or other officer through 
his misfeasance is a debt incurred by *' means of fraud or 
fraudulent breach of trust " within Section 30 of the Bank- 
ruptcy Act, 1883, and therefore his liability is not released 
by his discharge under any bankruptcy proceedings. He 
remains liable to repay personally that sum less any divi- 
dends received under his bankruptcy proceedings. [Emma 
Mining Co. v. Grant, 17 Ch. D. 122.] 

A liquidator making a claim against directors of a com- 
pany for misfeasance must use the same promptitude as an 
ordinary claimant. But special circumstances, such as a 
change of liquidators, will be taken into consideration on 
the question of delay. [Mammoth Copperopolis of Utah, 
60 L, J. Ch. 11 ; Alexandra Pahce Co,, 21 Ch, D. 149.] 
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Where in the course of a winding-up of any company it 
appears that any past or present director, manager^ official, 
or other liquidator, or any officer of such company, has 
misapplied or retained in his own hands^ or become liable or 
accountable for, any moneys of the company, or been guilty 
of any misfeasance or breach of trust in relation to the com- 
pany, the Court may, on the application of any liquidator, 
or of any creditor or contributory of the company, notwith- 
standing that the offence is one for which the offender is 
criminally responsible, examine into the conduct of such 
director, manager, or other officer, and compel him to repay 
any moneys so misapplied or retained, or for which he has 
become liable or accountable, together with interest after 
such rate as the Court thinks just, or to contribute such 
sums of money to the assets of the company by way of com- 
pensation in respect Of such misapplication, retainer, or 
breach of trust as the Court thinks just, [C. A. 1862, s. 165.] 

This section gives a summary power, enforceable on 
summons, in a winding-up. The section was ** introduced 
in order that by proceedings under the Act without any 
double process or double set of proceedings, complete justice 
might be done between the parties and a complete winding-up 
effected ; the instances are rare in which the jurisdiction 
ought not to be exercised.'' [Stringer's Casey 4 Ch. 475.] 

The most convenient mode of procedure, and that generally 
adopted, is to examine the director, manager, or other officer 
under sect. 115 of the Companies Act, 1862, and having 
obtained information from such examination then to proceed 
under sect. 165. 

The Court may, after it has made an order for winding-up 
a company, summon before it any officer of the company 
or person known or suspected to have in his possession any 
of the estate or effects of the company, or supposed to be 
indebted to the company or any person who the Court may 



112 LAW OF DIRECTORS AND 0FFICRR8 

deem capable of giving infonnation concerning the trade, 
dealings, estate, or effects of the company ; and the Court 
may require any such officer or person to produce any books, 
papers, deeds, writings, or other documents in his custody, 
or power relating to the company; and if any person so 
summoned, after being tendered a reasonable sum for his 
expenses, refuses to come before the Court at the time 
appointed, having no lawful impediment (made known to the 
Court at the time of its sitting and allowed by it), the 
Court may cause such person to be apprehended and brought 
before the Court for examination; nevertheless, in cases 
where any person claims any lien on papers, deeds, or 
writings, or documents produced by him, such production 
shall be without prejudice to such lien, and the Court shall 
have jurisdiction in the winding-up to determine all questions 
relating to such lien. [0. A. 1862, s; 116.] 

The Court may examine upon oath, either by word of 
mouth or upon written interrogatories, any person appearing 
or brought before it in the manner aforesaid, concerning the 
affairs, dealings, estate, or effects of the company, and may 
reduce into writing the answers of every such person, and 
require him to subscribe the same. [C. A. 1862, s. 117.] 

The powers contained in these sections afford the liquidator 
ample opportunity for elucidating any transactions of the 
company which he may consider suspicious and requiring 
explanation. Any person who the liquidator may desire to 
examine can be summoned and examined under these sec- 
tions. It is usual for the Court to appoint a special examiner, 
to take the evidence of any witnesses so sununoned. 
[English Joint Stock Bank, 3 Eq. 203.] 

A witness cannot refuse to answer all relevant questions 
on the ground that his depositions may be used against him 
in a pending action, although brought by the liquidator. 
{MasHey v. Alkn, 9 Ch. D. 164.] 
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A witness is entitled to the protection of counsel and 
solicitor, but they are only entitled to re-examine the witness 
on the evidence given for the purpose of explanation, and for 
this purpose only are entitled to take notes of the eisamina- 
tion. [Cambrian Mining Co,y 20 Ch. D. 376.] 

A witness is entitled to his reasonable expenses, and in the 
case of an auctioneer residing in the country he was held 
entitled to his first class railway fare and a guinea a day for 
his expenses. [ The Wof'king Man* 8 Mutual Society^ 2 1 Ch. D. 
831.] 

The witness is bound to answer all relevant questions, 
unless he swears that he believes that his answers would 
render him liable to a criminal prosecution. 

When a witness refuses to answer a question put to him 
on the groimd that his answer to it might tend to criminate 
himself, his mere statement of his belief that his answer will 
have that effect is not sufficient to excuse him from answering, 
but the Court must see from the circumstances of the case 
and the nature of the evidence which the witness is called to 
give, that there is reasonable ground to apprehend danger to 
him from his being compelled to answer. But if it is once 
made to appear that the witness is in danger, great latitude 
should be allowed to him in judging for himself of the effect 
of any particular question. Subject, however, to that re- 
servation, the Judge is bound to insist on the witness 
answering, unless he is satisfied that the answer will tend 
to place him in peril. [ J» re Reynolds^ 20 Ch. D. 294. J 
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CHAPTEE XIV- 



CRIMINAL LIABILITY. 



With respect to the criminal liability of directors or other 
otEcers of the company, it is provided by 24 & 25 Vict. c. 96, 
s. 81, that " whosoever, being a director, member, or public 
officer of any body corporate or public company, shall frau- 
dulently take or apply for his own use or benefit, or for any 
use or purposes other than the use or purposes of such body 
corporate or public company, any of the property of such 
body or public company, shall be guilty of a misdemeanor." 

By sec. 82 it is provided that "whosoever, being a director, 
public officer, or manager of any body corporate or public 
company, shall, as such, receive or possess himself of any of 
the property of such body corporate or public company, 
otherwise than in payment of a just debt or demand, and 
shall, with intent to defraud, omit to make, or to cause or direct 
to be made a full and true entry thereof in the books and 
accounts of such body corporate or public company, shall be 
guilty of a misdemeanor." 

By sec. 83 it is enacted that, " whosoever, being a director, 
manager, public officer, or member of any body corporate or 
public company, shall, with intent to defraud, destroy, alter, 
mutilate, or falsify any book, paper, writing, or valuable 
security belonging to the body corporate or public company, 
or make or concur in the making of any false entry, or 
omit or concur in omitting any material particular in any 
book of account or other document, shall be guilty of a mis- 
demeanor." 
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By see. 84, with reference to fraudulent prospectuses, false 
reports and balance-sheets, it is enacted that, ** whosoever, 
being a director, manager, or public officer of any body corpo- 
rate or public company, shall make, circulate, or publish, or 
concur in making, circulating, or publishing any written 
statement or account which he shall know to be false in any 
material particular, with intent to deceive or defraud any 
member, shareholder, or creditor of such body corporate or 
public companj', or with intent to induce any person to 
become a shareholder or partner therein, or to entrust or 
advance any property to such body corporate or public com- 
pany, or to ent«r into any security for the benefit thereof, 
shall be guilty of a misdemeanor." 

For any of the offences enumerated in these four sections 
the punishment is penal servitude for any term not exceeding 
seven years nor less than five years, or imprisonment for any 
term not exceeding two years with or without hard labour. 

By sec. 166 of the Companies Act, 1862, any director, 
officer, or contributory of any company wound up under the 
Act who destroys or falsifies any books or securities of the 
company is guilty of a misdemeanoi*, and liable to imprison* 
ment for any term not exceeding two years, with or without 
hard labour. 

By sees. 167 and 168 provision is made for the prose- 
cution under a winding-up with the sanction of the Court, 
of any past or present dii'ector, manager, officer, or member 
who may have been guilty of any criminal offence in relation 
to the company. 

In the prosecution of the Queen v. Ourney and others^ 
which was a criminal proceeding against the directors of 
Overend, Gurney and Company, Limited, on the charge of 
issuing a fraudulent prospectus, the indictment was framed on 
24 & 25 Vict. c. 96, s. 84. In the course of his summing up 
Cockburn, C. J., said (nrf« The Times^ 23 December, 1869): — 
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^^ The charge against the defendants, is in substance^ this : 
that the business of Overend and Gnmey, was hopelessly 
insolvent, and that the defendants, knowing that fact, con- 
spired together to induce the public to take shares in the new 
company, to which the business was to be transferred for the 
purpose of defrauding those who should take shares in it. 
That is the substance of the charge, and if you should believe 
that such a conspiracy did in point of fact exist, and that 
this business was worthless to the knowledge or belief of the 
defendants, and that they conspired together to dispose of it 
knowing it to be worthless, with intent to defraud the share- 
holders, there can be no doubt that they committed an 
offence against the law ; for upon the general law a con- 
spiracy to cheat and defraud is an offence of the most serious 
character, and it is not the less so because it may not be 
directed against any particular person .... 

" We are not here to inquire into the propriety of the pro- 
ceedings of the defendants, nor whether there were misrepre- 
sentations to the shareholders. There may be some degree 
of misrepresentation which might support a civil action, and 
which would not sustain a criminal conviction. You must be 
satisfied, in order to convict the defendants, that there was a 
deliberate intention and design to cheat and defraud the 
public or the subscribers, and unless you are satisfied of that 
you cannot convict them on this indictment .... 
We are in a case of this kind on the confines which separate 
civil and criminal law, and we must take care that we do not 
overstep the boundary line. It is one thing for a man to lay 
himself open to blame, perhaps to an action, because he has 
stated something not in exact accordance with the truth, or 
because he has concealed or kept back some material fact 
which ought to have been made known, and it is quite another 
thing to be criminally liable for fraud. A man may honestly 
misrepresent that as a fact which he may at the time believe 
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to be true^ but which turns out to be untrue, and if others 
have entered into a contract upon the faith of that fact^ he 
may not be able to enforce it ; but that would not be suffi- 
cient to maintain this indictment. Here you must be satisfied 
that the matters which are alleged to have been misrepre- 
sented were known to the defendants to be false, and that 
they had the intention to deceive and defraud «... 
It is not because the defendants may have taken a too 
sanguine view of their affairs that they are to be visited with 
the penalties of the criminal law. You must be satisfied that 
they knew and believed that the concern was worthless, and 
that in order^to defraud they passed it off upon the public as 
valuable. I do not mean that it is necessary that the business 
should have been absolutely valueless. It would be sufficient 
if it was relatively so, and if the value of the business was so 
small that no person in his senses would, if he had known it^ 
have taken shares in it. If the defendants, knowing that, 
entered into a conspiracy to induce others to take shares in 
it, then it would not be sufficient to excuse them that the 
business might be of such small value, or with such possible 
prospects of success as to give a trivial value to the shares, 
although utterly inconsiderable and disproportionate . . . 
I cannot help thinking that, looking at the prospectus, it does 
bear the construction that the concern is sound and valuable 

And'I should say that there is a vast difference 
between this prospectus and every other prospectus which 
has been the subject of legal proceedings of late years. 
Generally there has been some positive misrepresentation or 
fraudulent concealment of a material fact ; assets have been 
spoken of which did not exist, or liabilities have been con- 
cealed which did ; shares have been stated to have been sub- 
scribed for which were not, and money to have been realised 
as capital which had never been received. In one way or 
another there had been some actual false representations^ 
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and eyen still the proceedings have almost always been 
civil, not criminal. And as this is a criminal proceeding we 
must be careful not to import into the prospectus represent- 
ations not really made in it. It is^ however, difficult to arrive 
at any ol^er construction of the prospectus than this : that 
it represented that the concern was one in which there was 
every probability of a remunerative return. If that was a 
delusive and deceptive representation, then the defendants 
are answerable . . . Fraudulent intention in this case 
is everything. The guilty mind — the mens rea — ^is essential 
to the offence." 

In the more recent case of the Queen v. Murth and Others 
which was an indictment preferred against the directors of 
the West of England Bank, and framed on 24 & 25 Vict. 
c. 96, ss. 83 & 84, charging them with having with intent 
to defraud made false entries in the books of the West of 
England Bank, and with having with a similar intent, pub- 
lished balance-sheets for the years 1876 and 1877 concerning 
the affairs of the bank which contained statements false to 
their knowledge, Cockburn, O.J., in the course of his 
summing up said : — 

** You must be satisfied on this indictment before you can 
pronounce the defendants guilty of the offence charged 
against them of these things — that there has been a falsifi- 
cation, and an intentional falsification of the accounts made, 
circulated, and published by the directors ; and you must 
further be satisfied that the falsification of the accounts has 
been done with a fraudulent intention, and with the fraudu- 
lent intention, firstly, to defraud the present shareholders 
and creditors of the company, and secondly, to induce 
persons to become shareholders ; that those who held out 
the inducement knew that the company was in an insolvent 
condition and that they were committing a fraud upon in- 
coming shareholders by the representations which they made 



OF JOINT STOCK COMPANIES. 119 

as to the value of the assets of the company. The whole 
question in this case turns upon the accounts which relate to 
the assets of the company. Were those accounts false to the 
knowledge of the defendants and were they made with the 
intention of committing either of the frauds to which I have 
directed your attention ? " [The Times, 6 May, 1880.] 

In the Scotch case of the Queen v. Stewart and Others^ 
which was a prosecution of the directors and manager of the 
City of Glasgow Bank for publishing false balance-sheets, 
Lord Justice Clerk in his address to the jury animadverted 
strongly on the defence set up, viz., that the frauds charged 
had been committed with no criminal intent but were solely 
with the view of allowing the bank time to tide over its diffi- 
culties. That learned judge said [vide Cowper^a Report of the 
City of Glasgow Bank Trial, p. 434] : — 

" Honesty is the best policy, and neither the interests of 
the shareholders nor the chances of recovering the debt, nor 
any of those considerations which, doubtless, when one is in 
the middle of them, seem to be almost overwhelming, can 
for a moment justify or excuse or palliate the deliberate 

statement of what is known to be false It may 

be suggested that the end which the directors intended to 
serve was not to injure anyone— that their real object was in 
the meantime to keep the bank afloat until better times 
should relieve their securities and their debtors and enable 
them to pay their way. Grentlemen, I have to tell you that 
so far from that being a sufficient defence it is exactly the 
offence, and the motive described in the indictment, because 
if they intended to give the bank breathing time by inducing 
the shareholders to believe that it was more prosperous than 
it was, then that is precisely the intent to deceive which is 
libelled in the indictment, for they put in hazard exactly the 
same interests which would have been imperilled if they had 
been actuated by the strongest and most malignant motive. 
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The men who were induoed to hold on and the men who were 
induced to buy are just ruined precisely as they would Have 
been if that had been the result intended by the directors. 
If they meant to represent the bank as being in a more pros- 
perous state than it was, and if they meant the shareholders 
to believe that, then they intended to*run the risk of all the 
results that might follow from that deception. And accord- 
ingly I could not certainly say to you that, even if you were 
satisfied that that was the real object which the directors had 
in view, it would tend in the slightest degree to take off from 
the motive or intent that is here libelled." 

It should however be observed that Cockbum, C.J., in 
the case of the Queen v. Murch, if he did not dissent from 
this view of the law, at least considered it open to doubt. It 
is conceived that the law stands as above laid down by Lord 
Justice Clerk. 

At common law, if the directors or officers of a company 
agree to publish false statements of the affairs of the com- 
pany imder such circumstances as show a fraudulent intent 
to deceive, they are not only civilly liable to those whom 
they have deceived and injiu'ed, but they may be criminally 
prosecuted and punished. There can be no doubt that a 
conspiracy by falsehood (as by a fictitious dividend) to raise 
fictitiously the market value of shares of any joint stock 
company that persons may be deceived and injured, and that 
at their expense a proBt may be made by the conspirators, is 
an indictable offence. [Burnes v. Pennelly 2 H. L. C. 479.] 
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APPENDIX. 



THE COMPANIES* ACT, 1863. 

3ff & 26 YICT. 0. 89, 

In the case of a company limited by shares, if the Memorandum of Association is 
not accompanied by Articles of Assuciation or in so far as the Articles do not ex- 
clude or modify the regulations contained in the table marked A in the First Schedule 
hereio, the last mentioned regn^ations shall, so far as the same arc applicable, be 
deemed to be the regulations of the company in the same manner and to the same 
extent as if they haa been inserted in Articles of Association, and the Articles had 
been duly registered." Sect. 16. 



FIRST SCHEDULE. 
TABLE A. 

Begulations fob Manaobmbnt of a Company Limited bt Shabeb. 

Shares, 

(1.) If several persons are registered as joint holders of any share, any 
one of such persons may g^ve efifectoal receipts for any dividend payable in 
respect of such share. 

(2.) Every member shall, on payment of one shilling, or such less sum as 
the company in general meeting may prescribe, be entitled to a certificate, 
under the common seal of the company, specifying the share or shares held 
by him, and the amount paid up thereon. 

(3.) If such certificate is worn out or lost, it may be renewed, on pay- 
ment of one shilling, or such less sum as the company in general meeting 
may prescribe. 

CalU on Shares, 

(4.) The directors may from time to time make such calh) upon the 
members in respect of all moneys unpaid on their shares as they think fit, 
provided that twenty-one days* notice at least is given of each call, and 
each member shall be Hable to pay the amount of calls so made to the 
persons and at the times and places appointed by the directors. 

(6.) A call shall be deemed to have been made at the time when the 
resolution of the directors authorising such call was passed. 

(6.) If the call payable in respect of any share is not paid before or on 
the day appointed for payment thereof, the holder for the time being of 
such share shall be liable to pay interest for the same at the rate of five 
pounds per cent, per annum from the day appointed for the payment thereof 
to the time of the actual payment. 

(7.) The directors may, if they think fit, receive from any member 
willing to advance the same all or any part of the moneys due upon the 
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shares held by him beyond the sums actually called for ; and upon the 
moneys so paid in advance, or so much thereof as from time to time 
exceeds the amount of the calls then made upon the shares in respect of 
which such advance has been made, the company may pay interest at such 
Tate as the member paying such sum in advance and the directors agree 
upon. 

Transfers of Shares, 

(8.) The instrument of transfer of any share in the company shall be 
executed both by the transferor and transferee, and the transferor shall be 
deemed to remain a holder of such share until the name of the transferee 
is entered in the register book in respect thereof. 

(9.) Shares in the comps^y shall be transferred in the following 
form : — 

I, A. B., of in consideration of the sum of 

pounds paid to me by CD. of do hereby transfer 

to the said C. D. the share [or shares] numbered stand- 

ing in my name in the books of the company, to 

hold unto the said C. D., his executors, administrators, and assigns, 
subject to the several conditions on which I held the same at the 
time of the execution hereof ; and I the said C. D. do hereby agree 
to take the said share [or shares] subject to the same conditions. 
As witness our hands, the 
day of 

(10.) The company may decline to register any transfer of shares made 
by a member who is indebted to them. 

(11.) The transfer books shall be closed during the fourteen days imme- 
diately preceding the ordinary general meeting in each year. 

Transmission of Shares. 

(12.) The executors or administrators of a deceased member shall be the 
only persons recognised by the company as having any title to his share. 

(13.) Any person becoming entitled to a share in consequence of the 
death, bankruptcy, or insolvency of any member, or in consequence of the 
marriage of any female member, may be registered as a member upon 
such evidence being produced as may from time to time be required by the 
company. 

(14.) Any person who has become entitled to a share in consequence of 
the death, bankruptcy, or insolvency of any member, or in consequence of 
the marriage of any female member, may, instead of being registered him- 
self, elect to have some person to be named by him registered as a transferee 
of such share. 

(16.) The person so becoming entitled shall testify such election by 
executing to his nominee an instrument of transfer of such share. 

(16.) The instrument of transfer shall be presented to the company, 
accompanied with such evidence as the directors may require to prove the 
title of the transferor, and thereupon the company sluill register the trans- 
feree as a member. 

Forfeiture of Shares, 

(17.) If any member fails to pay any call on the day appointed for pay- 
ment thereof, the directors may at any time thereafter, during such time 
as the call remains unpaid, serve a notice on him, requiring him to pay such 
ball, together with interest and any expenses that may have accrued by 
reason of such nonpayment. 
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(18.) The notice shall name a further day on or before which such call, 
and aU interest and expenses that have accrued by reason of such non- 
payment, are to be paid. It shall also name the place where payment is to 
be made (the place so named being either the registered office of the com- 
pany or some other place at which calls of the company are usually made 
payable). The notice shall also state that in the event of nonpayment at or 
before the time and at the place appointed the shares in respect of which 
such call was made will be liable to be forfeited. 

(19.) If the requisitions of any such notice as aforesaid are not com- 
plied with, any share in respect of which such notice has been given may 
at any time thereafter, before payment of all calls, interest, and expenses 
due introspect thereof, has been made, be forfeited, by a resolution of the 
directors to that effect. 

(20.) Any share so forfeited shall be deemed to be the property of the 
company, and may be disposed of in such manner as the company in general 
meeting thinks fit. 

(21.) Any member whose shares have been forfeited shall notwithstand- 
ing be liable to pay to the company all calls owing upon such shares at the 
time of the forfeiture. 

(22.) A statutory declaration in writing, that the call in respect of a 
share was made and notice thereof given, and that default in payment of 
the call was made, and that the forfeiture of the share was made by a reso- 
lution of the directors to that effect, shall be sufficient evidence of the facts 
therein stated, as against all persons entitled to such share, and such 
declaration and the receipt of the company for the price of such share, 
shall constitute a good title to such share, and a certificate of proprietorship 
shall be delivered to a purchaser and thereupon he shall be deemed the 
holder of such share dischsurged from all calls due prior to such purchase, 
and he shall not be bound to see to the application of the purchase -money, 
nor shall bis title to such share be affected by any irregularity in the pro- 
ceedings in reference to such sale. 

Conversion of Shares into Stock. 

(23.) The directors may, with the sanction of the company previously 
given in general meeting, convert any paid-up shares into stock. 

(24.) When any shaies have been converted into stock, the several 
holders of such stock may thenceforth transfer their respective interests 
therein, or any part of such interests, in the same manner and subject to 
the Siime regulations as and subject to which any shares in the capital of 
the company may be transferred, or as near thereto as circumstances admit. 

(25.) The several holders of stock shall be entitled to participate in the 
dividends and profits of the company according to the amount of their 
respective interests in such stock ; and such interests shall, in proportion 
to the amount thereof, confer on the holders thereof respectively the 
same privileges and advantages for the purpose of voting at meetings of 
the company, and for other purposes, as would have been conferred by 
shares of equal amount in the capital of the company ; but so that none 
of such privileges or advantages, except the participation in the dividends 
and profits of the company, shall be conferred by any such aliquot part of 
consolidated stock as would not, if existing in shares, have conferred such 
privileges or advantages. 

Increase in Capital, 

(26.) The directors may, with the sanction of a special resolution of the 
company previously given in general meeting, increase its capital by the 
issue of new shares, such aggregate increase to be of such amount, and to 
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be divided into shares of such respective amounts, as the company in 
general meeting directs, or, if no direction is given, as the directors think 
expedient. 

(27.) Subject to any direction to the contrary that may be given by 
the meeting that sanctions the increase of capital, all new shares shall be 
offered to the members in proportion to the existing shares held by them, 
and such offer shall be made by notice specifying the number of shares to 
which the member is entitled, and limiting a time within which the offer, 
if not accepted, will be deemed to be declined, and after the expiration of 
such time, or on the receipt of an intimation from the member to whom 
such notice is given that he declines to accept the shares offered, the direc- 
tors may dispose of the same iu such manner as they think most beneficial to 
the company. 

(28.) Any capital raised by the creation of new shares shall be con- 
sidered as part of the original capital, and shall be subject to the same 
provisions with reference to the payment of calls, and the forfeiture of 
shares on nonpayment of calls, or otherwise, as if it had been part of the 
original capital. 

General Meetings, 

(29.) The first general meeting shall be held at such time, not being more 
than six months after the registration of the company, and at such place 
as the directors may determine. 

NOTB. This period is now fonr months. G.A. 1867, s. 39. 

(30.) Subsequent general meeting^s shall be held at such time and place 
as may be prescribed by the company in general meeting ; and if no other 
time or place is prescribed, a general meeting shall be held on the first 
Monday in February in every year, at such place as may be determined by 
the directors. 

(31.) Tl^e above-mentioned general meetings shall be called ordinary 
meetings ; all other general meetings shall be called extraordinary. 

(32.) The directors may, whenever they think fit, and they shall upon a 
requisition made in writing by not less than on^-fifth in number of the 
members of the company, convene an extraordinary general meeting. 

(83.) Any requisition made by the members shall express the object o% 
the meeting proposed to be called, and shall be left at the registered office 
of the company. 

(34. ) Upon the receipt of such requisition the directors shall forthwith 
proceed to convene an extraordinary general meeting. If they do not pro- 
ceed to convene the same within twenty-one days from the date of the 
requisition, the requisitionists, or any other members amounting to the 
required number, may themselves convene an extraordinary general 
meeting. 

Proceedings at General Meetings, 

(35.) Seven days* notice at the least, specifying the place, the day, and 
the hour of meeting, and in case of special business the general nature of 
such business, shall be given to the members in manner hereinafter 
mentioned, or in such other manner, if any, as may be prescribed by the 
company in general meeting ; but the non-receipt of such notice by any 
member shall not invalidate the proceedings at any general meeting. 

(36.) All business shall be deemed special that is transacted at an ex- 
traordinary meeting, and all that is transacted at an ordinary meeting, with 
the exception of sanctioning a dividend and the consideration of the 
accounts, balance-sheets, and the ordinary report of the directors. 

(37.) No business shall be transacted at any general meeting, except the 
declaration of a dividend, unless a quorum of members is present at the 
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time when the meeting proceeds to business ; and such quorum shall he 
ascertained as follows : that is to say, if the persons who have taken shares 
in the company at the time of the meeting do not exceed ten in number, 
the quorum shall be five ; if they exceed ten there shall be added to the 
above quorum one for every five additional members up to fifty, and one for 
every ten additional members after fifty, with this limitation, that no quorum 
shall in any case exceed twenty. 

(38.) If within one hour from the time appointed for the meeting a 
quorum is not present, the meeting, if convened upon the requisition of 
members, shall be dissolved: in any other case it shall stand adjourned 
to the same day in the next week, at the same time and plac|^ and if at 
such adjourned meeting a quorum is not present it sh^ be adjourned 
sine die, 

(3^.) The chairman (if any) of the board of directors shall preside as 
chairman at every general meeting of the company. 

(40.) If there is no such chairman, or if at any meeting he is not present 
within fifteen minutes after the time appointed for holding the meeting, 
the members present shall choose some one of theii; number to be chairman. 

(41.) The chairman may, with the consent of the meeting, adjourn any 
meeting from time to time and from place to place, but no business shall be 
transacted at any adjourned meeting other than the business left unfinished 
at the meeting from whieh the adjournment took place. 

(42.) At any general meeting, unless a poll is demanded by at least five 
members, a declaration by the chairman that a resolution has been carried, 
and an entry to that effect in the book of proceedings of the company, shall 
be sufficient evidence of the fact, without proof of the number or proportion 
of the votes recorded in favour of or against such resolution. 

(43.) If a poll is demanded by five or more members it shall be taken in, 
such manner as the chairman directs, and the result of such poll shall be 
deemed to be the resolution of the company in general meeting. In the ' 
case of an equality of votes at any general meeting the chairman shall be 
entitled to a second or casting vote. 

Votes of Members^ 

(44.) Every member shall have one vote for every share up to ten ; ho 
shall have an additional vote for every five shares beyond the first ten 
shares up to one hundred, and an additional vote for every ten shares 
beyond the first hundred shares. 

(45.) If any member is a lunatic or idiot he may vote by his committee, 
curator bonis, or other legal curator. 

(46.) If one or more persons are jointly entitled to a share or shares, the 
member whose name stands first in the register of members as one of the 
holders of such share or shares, and no other, shall be entitled to vote in 
respect of the same. 

(47.) No member shall be entitled to vote at any general meeting unless 
all calls due from him have been paid, and no member shall be entitled to 
vote in respect of any share that he has acquired by transfer at any meeting 
held after the expiration of three months from the registration of the com- 
pany, unless he has been possessed of the share in respect of which ho 
claims to vote for at least three months previously to the time of holding 
the meeting at which he proposes to vote. 

(48.) Votes may be given either personally or by proxy. 

(49.) The instrument appointing a proxy shall be in writing, under the 
hand of the appointor, or if such appointor is a corporation, under their 
common seal, and shall be attested by one or more witness or witnesses : no 
person shall be appointed a proxy who is not a member of the company. 

10 
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(50.) The infltmmeBt appoioting a proxy shall be depoeited at the re- 
gistered office of the company not less than seventy-two hours before the 
time f 01 holding the meeting at which the person named in such instrument 
proposes to vote, but no instrument appointing a proxy shall be yalid after 
the expiration of twelve months from the date of its execution. 

(51.) Any instrument appointing a proxy shall be in the following 
form : — 

Company Limited. 

I of in the county of being a member of the 



Company Limited, and entitled to vote [or votes], hereby 

appoint |k. of as my proxy, to vote tor me and on my behalf 

at the [orcmiary or extraordinary, as 'the ease may be] general meeting 
of the company to be held on the day of , and at any ad- 

journment thereof [ot^ at any meeting of the company that may be held 
in the year ]. 

As witness my hand, thia day of 

Signed by the said in the presence of 



Directors. 

(62.) The number of the directors and the names of the first directors, 
shall be determined by the subscribers of the memorandum of association. 

(63.) Until directors are appointed the subscribers of the memorandum 
of association shall be deemed to be directors. 

(54.) The future remuneration of the directors, and their remuneration 
for services performed previously to the first general meeting, shall be 
determined by the company in general meeting. 



Powers of Directors, 

(66.) The business of the company shall be managed by the directors, 
who may pay all expenses incurred in getting up and registering the com- 
pany, and may exercise all such powers of the company as are not by the 
foregoing Act, or by these articles, required to be exercised by the company 
in general meeting, subject nevertheless to any regulations of these articles, 
to the provisions of the foregoing Act, and to such regulations, being not 
inconsistent with the aforesaid regulations or provisions, as may be pre- 
scribed by the company in general meeting ; but no regulation made by the 
company in general meeting shall invalidate any prior act of the directors 
which would have been valid if such regulation had not been made* 

(56.) The continuing directors may act notwithstanding any vacancy in 
their body. 

Disqualification of Directors » 

(57.) The office of director shall be vacated, — 

If he holds any other office or place of profit under the company : 
If he becomes bankrupt or insolvent : 

If he is concerned in or participates in the profits of any contract 
with the company : 

But the above rules shall be subject to the following exceptions : that no 
director shall vacate his office by reason of his being a member of any com- 
pany which has entered into contracts with or done any work for the company 
of which he is director; nevertheless he shall not vote in respect of such 
contract or work ; and if he does so vote his vote shall not be counted. 
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dotation of Direeiort, 

(68.) At the first ordinary meeting after the registration of the company 
the whole of the directors shall retire fi*om office ; and at the first ordinary 
meeting in eyerjr subsequent year one- third of the directors for the time 
being, or if their number is not a multiple of three, then the number 
nearest to one-third, shall retire from office. 

(59.) The one-third or other nearest number to retire during the first and 
second years ensuing the first ordinary meeting of the company shall, unless 
the directors agree among themselves, be determined by ballot : in every 
subsequent year the one-third or other nearest number who have been longest 
in office shall retire. 

(60.) A retiring director shall be re-eligible. 

(61.) The company at the general meeting at which any directors retire 
in manner aforesaid shall fill up the vacated offices by electing a like number 
of persons. 

(62.) If at any meeting at which an election of directors ought to take 
place the places of the vacating directors are not filled up, the meeting shall 
stand adjourned till the same day in the next week, at the same time and 
place ; and if at such adjourned meeting the places of the vacating directors 
are not filled up, the vacating directors, or such of them as have not had their 
places filled up, shall continue in office until the ordinary meeting in the next 
year, and so on from time to fcime until their places are filled up. 

(63.) The company may from time to time, in general meeting increase or 
reduce the number of directors, and may also determine in what rotation such 
increased or reduced number is to go out of office. 

(64.) Any casual vacancy occurring in the board of directors may be filled 
up by the directors, but any person so chosen shall retain his office so long 
only as the vacating director would have retained the same if no vacancy 
had occurred. 

(65.) The company, in general meeting, may, by a special resolution, 
remove any director before the expiration of his period of office, and may by 
an ordinary resolution appoint another person in his stead. The person so 
appointed shall hold office during such time only as the director in whose 
place he is appointed would have held the same if he had not been removed. 

Proeeidingt of JDireetort, 

(66.) The directors may meet together for the despatch of business, adjourn 
and otiierwise regulate their meetings as they think fit, and determine the 
quorum necessary fur the transaction of business. Questions arising at any 
meeting shall be decided by a majority of votes ; in case of an equality of 
votes the chairman shall have a second or casting vote. A director may at 
any time summon a meeting of the directors. 

(67.) The directors may elect a chairman of their meetings, and determine 
the period for which he is to hold office ; but if no such chairman is elected, 
or if at any meeting thrt chairman is not present at the time appointed for 
holding the same, the directors present shall choose some one of their number 
to be chairman of such meeting. 

^ (f'-S.) The directors may delegate any of their powers to committees con- 
sisting of such member or members of their body as they think fit. Any 
committee so formed shall, in the exercise of the powers so aelegated, conform 
to any regulations that may be imposed on them by the directors. 

(69.) A committee may elect a chairman of their meetings, ff no such 
chairman is elected, or if he is not present at the time appointed for holding 
the same, the members present shall choose one of their number to be chair- 
man of such meeting. 
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(70.) A committee may meet and adjourn as they think proper. Questions 
arising at any meeting shall be determined by a majority of votes of the 
members present, and in case of an equality of votes the chairman shall 
have a second or casting vote. 

(71.) All acts done by any meeting of the directors, or of a committee of 
directors, or by any person acting as a director, shall, notwithstanding that 
it be afterwards discovered that there was some defect in the appointment of 
any such directors or persons acting as aforesaid, or that they or any of them 
were disqualified, be as valid as if every such person had been duly appointed 
and was qualified to-be a director. 

ZHvidrndt* 

(72.) The directors may, with the sanction of the company in general 
meeting, declare a dividend to be paid to the members in proportion to their 
shares. 

(73.) "So dividend shall be payable except out of the profits arising from 
the business of the company. 

(74.) The directors may, before recommending any dividend, set aside out 
of the profits of the company such sum as they think proper as a reserved 
fund to meet contingencies, or for equalising dividends, or for repairing or 
maintaining the works connected with the business of the company, or any 
part thereof; and the directors may invest the sum so set apart as a reserved 
fund upon such securities as they may select. 

(76.) The directors may deduct from the dividends payable to any member 
all such sums of money as may be due from him to the company on account 
of calls or otherwise. 

(76.) Notice of any dividend that may have been declared shall be given to 
each member in manner hereinafter mentioned, and all dividends unclaimed 
for three years after having been declared may be forfeited by the directors 
for the benefit of the company. 

(77.) No dividend shall bear interest as against the company. 



Accounts^ 

(78.) The directors shall cause true accounts to be kept,—- 
Of the stock-in-trade of the company ; 

Of the sums of money received and expended by the company, and 
the matter in respect of which such receipt and expenditure takes 
place; and 
Ot the credits and liabilities of the company. 
The books of account shall be kept at the registered office of the company, 
and, subject to any reasonable restrictions as to the time and manner of in- 
specting the same, that may be imposed by the company in general meeting, 
i^U be open fco the inspection of the members during the hours of business. 
(79.) Once at the least in every year the directors shall lay before the com- 
pany in general meeting a statement of the income and expenditure for the 
past year, made up to a date not more than three months before such 
meeting. 

(80.) The statement so made shall show, arranged under the most con* 
venient heads, the amount of gross income, distinguishing the several sources 
from which it has been derived, and the amount of gross expenditure, dis- 
tinguishing the expense of the establishment, salaries, and other like matters. 
JSvery item of expenditure fairly chargeable against the year's income shall 
be brought into account, so that a just balance of profit and loss may be laid 
before the meeting ; and in cases where any item of expenditure whioh may in 
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f airnesB be distributed over several years has been incurred in any one year the 
whole amount of such item shall be stated, with the addition of the reasons 
why only a portion of such expenditure is charged against the income of the 
year. 

(81.) A balance sheet shall be made out in every year, and laid before the 
company in general meeting, and such balance sheet shall contain a summary 
of the property and liabilities of the company arranged unaer the heads 
appearing in the form annexed to this table, or as near thereto as circum- 
stant^es admit. 

(82.) A printed copy of such balance sheet shall, seven days previously to 
such meeting, bo served on every member in the manner in which notices 
are hereinafter directed to be served. 



Attdit, 

* 

(83.) Once at the least in every year the accounts of the company shall be 
examined, and the correctness of the balance sheet ascertained by one or more 
auditor or auditors. 

(84.) The first auditors shall be appointed by the directors; subsequent 
auoitors shall be appointed by the company in general meeting. 

(85.) If one auditor only is appointed, all the provisions herein contained 
relating to auditors shall apply to him. 

(86.) The auditors may be members of the company ; but no person is 
eligible as an auditor who is interested otherwise than as a member in any 
transaction of the company ; and no director or other officer of the company 
is eligible during his continuance in office. 

(87.) The election of auditors shall be made by the company at their 
ordinary meeting in each year. 

(88.) The remuneration of the first auditors shall be fixed by the directors ; 
that of subsequent auditors shall be fixed by the company in general 
meeting. 

(89.) Any auditor shall be re-eligible on his quitting office. 

(90.) If any casual vacancy occurs in the office of any auditor appointed 
by the company, the directors shall forthwith call an extraordinary general 
meeting for the purpose of supplying the same. 

(91.) If no election of auditors is made in manner aforesaid the Board of 
Trade may, on the application of not less than five members of the company, 
appoint an auditor for the current year, and fix the remuneration to be paid 
to him by the company for his services. 

(92.) Every auditor shall be supplied with a copy of the balance sheet, and 
it shall be his duty to examine the same, with the accounts and vouchers 
relating thereto. 

(93.) Every auditor shall have a list delivered to him of all books kept by 
the company, and shall at all reasonable times have access to the books and 
accounts of the company. He may, at the expense of the company, employ 
accountants or other persons to assist him in investigating such accounts, und 
he may, in relation to such accounts, examine the directors or any other 
officer of the company. 

(94.) The auditors shall make a report to the members upon the balance 
sheet and accounts, and in every such report they shall state whether, in 
their opinion, the balance sheet is a full and fair balance sheet containing 
the particulars required by these regulations, and properly drawn up so as 
to exhibit a true and correct view of the state of the company's affairs, and 
in case they have called for explanations or information horn the dii-ectors, 
whether such explanations or information have been given by the directors, 
and whether they have been satisfactory ; and such report shall be read, 
together with the report of the directors, at the ordinary meeting. 
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Nbtiees. 

(96.) A notice may be Berred by the company upon any member either 
personally or by sending it through the post in a prepaid letter addressed 
to such member at his registered place of abode. 

(96.) All notices directed to be given to the members shall, with respect 
to any share to which persons are jointly entitled, be given to whichever of 
such persons is named first in the register of members ; and notice so given 
shall be sufficient notice to all the holders of such share. 

(97.) Any notice, if served by post, shall be deemed to have been served 
at the time when the letter contfuning the same would be delivered in the 
ordinary course of the post ; and in proving such service it shall be sufficient 
to prove that the letter containing the notices was properly addressed and 
put into the post office. 
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Abobtivb Company, 

ezpenBCB of, how borne, 30 
Deposits received by, 30 

AOOBPTANOE 

of office by director, 21 

of application for shares, 52 

of biU without power, 97 

AonoN , , 

will not lie, by officer, for breach of 

articles, 6 
for deceit, 36 

against executors of director, 36 
delay no answer to, 44 
by director for exclusion from 

board meeting, 63 
by shareholder against director, 91 
by shareholder against company, 91 

Adoption 

by company of contract, 25 
by company, duties of directors, 
27 

liability of, acting for non-existing 

principal, 32 
acting without authority, 93 
making illicit profit, 101 

Allotment 

must be communicated, 62 

m.ust be unqualified acceptance, 62 

directors cannot delegate powers of, 

62 

to infants, 53 

Amendments 

to resolutions, 75 

to special resolutions, 76 

Appointment 

of directors, 15 

of directors by subscribers to^memo- 

andum, 15, 80 
irremovable, 16 
how made, 16 
valid, 16 
period of, 16 

of persons not eligible, void, 22 
outsiders need not question^ 82 



Articles of Association 

are contract between shareholders, 
6,15 

appointments of officers by, 15 

are presumed to be ordinary, 44 

every special resolution must be 
annexed, 69 

indemnity clause in, 87 

clause for instituting legal proceed- 
ings, 87 

may allow directors to make profit, 
90 

observance of formalities required 
by, 94 

all persons presumed to know, 98 

Authority 

general scope of officers, 8 
liability for excess of, 92, 108 

Balance Sheet, 

publication of by certain companies, 

70 
signature of, by bank company, 70 
delusive, liability of directors, 100 
fraudulent, 115, 118, 119, 120 

Banking Company, 

publication of balance sheet by, 70 
annual audit of, 70 

Bankruptcy 

claims against directors not released 
by, 110 

Beneficial Ownership 

not- necessary to qualify director, 28 
not necessary to right to vote, 78 

Bills of Exchange, 

acceptance by company without 
power, 97 

Board, 

declining to receive colleagues, 17 
when less than minimum number 

56,61 
cannot delegate powers except ar- 
ticles permit, 61 
how constituted, 61 
appointment of committees, 66 
can rescind its own resolutions, ^2 
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BOABD MeETINOS, 

constitntion of, 61. 

directors mnst be siimmoned to, 

62, qaorojn at, 61. 
place of, 62, 66. 
every director entitled to be present 

at, 63 
directors mnst act at, 64 
chairman of, 66 
minntes of, 66 

Board of Tbade 

may examine into affairs of com- 
pany, 70 

Books, 

director not presnmed to know 

contents of, 63 
inspection of, 70 
frandnlent entries in, 114, 115 

mutilation of, 114, 116 



»i 



BORBOWINO, 

exceeding powers of, 95 

Breach of Trust, 

acceptance of bribes by directors in, 
101 

Bribes,' 

to directors of qualifying shares, 101 
when claim for, barred, 110 

Business, 

transacted at general meeting, 74 
special, at general meeting, 74 
beyond that specified in notice, 75 
to be done by ordinary resolution, 

77 
to be done by special resolution, 77 



C^LB, 

may be made notwithstanding pro- 
mises to the contrary, 44 
powers of directors to make, 66 
made with improper motive, 66 
must be made by board, 66 
must be made alike on all shares, 67 
must be made alike unless articles ' 

otherwise permit, 57 
directors cannot compound for, 67 

Capital, 

any alterations in, to be effected by 

general meeting, 77, 81 
distribution of, in dividends, 106, 106 
must be kept intact, 106 

Oaiual Yacakot, 
definition of, 16 
how filled up, 17 
act of directors during, 63 
when directors must fiU up, 61 



Chairhan, 

of meeting, declaration of, 17, 78 
of board, 66 

' Clergyman, 

may not be a director, 2 
except in certain cases, 2 

Clerks, 

see Officers 

Co-Directors, 

declining to receive a director, 

17,63 
duties to, 30 
fraud of, 36, 106 

Commission, 

virtually salary, whore none paid, 18 

Committee, 

appointment of, by board, 66 
of investigation, 76 

Company, 

cannot contract before registratioa, 
25 

right of, to rescind contract if 
directors interested, 28 

acts by general meetmgs, 72 

liability of, for fraud of agents, 92 

powers of, limited by constitution, 
96 

rights of, against directors, to ac- 
count, 102 

can claim return of improper 
dividends, 106 

breach of trust of, 108 

Condition Precedent, 

when qualification is, 22 

Contract, 

of service, breach of, 7 

not disclosed in prospectus, liability 

of officer, 7 
company cannot, before incorpora- 
tion, 25 
interest of directors in, 27, 90 
rescission of, for misrepresentation, 

85 
must be disclosed in prospectus, 46 
what kinds must be disclosed, 46 
sub-contracts must be set out, 60 
details of need not be given, 50 
clause in prospectus, waiving dis- 
closure of, 60 
for issue of shares as fullv paid, 52 
must be " for and on behalf of " 
the company, 92 

Contribution, 

amongst directors, 106 
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Court, 

interference of, to instiiate direc- 
tors, 17, 63 

will not interfere with decision of 
shareholders, 18 

will not summon general meeting, 78 

will not interfere in internal manage- 
ment, 82, '84 

will restrain directors acting oppres- 
sively, 82 

wHl interfere on emergencies, 85 

Cbbditorb, 

directors are, for unpaid fees, 19 
no priority lo directors, 83 
directors are not trustees for, 84 
duties of, to inquire, 96 
presumed to know memorandum 

and articles, 98 
rights of, to have capital kept 

intact, 106 

Criminal Liability 

concealing name of credif or on reduc- 
tion of capital, 70 
fraudulent misappropriation of 

funds, 114 
fraudulent entries in hooks, 114 
fraudulent mutilation of books, 114 
fraudulent prospectus, 115 
fraudulent balance sheet, 115 



Damages 

of officer, for wrongful dismissal, 10 
against directors and officers, for 
misrepresentation, 42 

Dealings 

by directors, in shares, 58 

Debentures, 

excessive issue of, 95 

Deceit, 

action against directors for, 86, 40 
delay no answer to action for, 44 

Devinition 

negative of directors, 1 
. of casual vacancy, 16 
of " eUgible," 24 
of " promoter," 26, 47 
of " issue " of prospectus, 47 
of " knowingly Issue," 48 
of " quorum," 61 
of **year," 72 
of " misfeasance," 100 

Delay 

no defence to action for deceit, 44 

Delegation 

of power by director to officer, 

8, 52,64 
of power by Board, 61, 64 



Deposits 

received by abortive company, 80 

Discount, 

issue of forfeited shares at, 57 
issue of original shares at, 58 
issue of new shares. 58 

Discretion 

of directors, to refuse transfers, 53 

Dismissal 

of directors, how affected, 17 
of officers, 10 

Directors 

entrusted with management of com- 
pany, 1, 80, 83 

negative definition of, 1 

who may be, 2 

who may not be, 2 

stand in fiduciary relation, 2, 29 

unlimited liabihty of, 8 

delegation of power, 8, 52, 64 

liabOity of, for fraud, 10 

election of, 15, 16 

first, 15, 26. 27 

continuance in office, 16 

holding office of profit, 16 

new, 16 

casual vacancy among. 16, 53, 61 

disputed election of, 17 

removal of, 17 

remuneration of, 18 

must make no profits, except re- 
muneration, 18, 89, 100 

can sue for fees, when, 20 

past services, remuneration for, 20 

special fees to individual, 21 

need not necessarily be share- 
holders, 1^1 

qualification of, 21 

acceptance of office by, 21 

acting as, 22 

void appointment of, 22 

ordinary powers of, 23 

ownership of qualifying shares, 23 

qualification, how obtainable, 24, 
102 

purchase of property by, from pro- 
moters, 26 

approval of contracts by, 27 

must not be buyers and sellers, 27, 
29,90 

must devote best skill and know- 
ledge, 30, 65 

action for deceit against, 36 

liable for misrepresentation, 37 

action against executors of, 36 

discretionary powers to refuse trans- 
fers, 53 

power to make calls, 56 

call must be made by Board, 56 

cannot take advantage of defect of 
Board, 57 
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DiBECTOBs — continued. 

dealings of, in shares of company, 
68, 82 

cannot get rid of liability on shares 
at expense of shareholders, 60 

property of company never vests in, 
61 

have no power to act individually, 
61 

mast be summoned to Board meet- 
ings, 61 

number of, 61, 62 

right to be present at all Board 
meetings, 63 

knowledge of affairs of company, 
68 

statutory* duties of, 67 

penalties for neglect of statutory 
duties, 67 

company can ratify, exoess of 
authority of, 81 

tnust use power for general benefit 
of company, 82 

court will restrain, if acting op- 
pressively, 82 

powers cease on winding up, 82 

de facto but not de jure^ 82 

to be indemnified against liability, 
83,87 

as creditors, no priority, 83 

not trustees for creditors, 84 

not liable for bona fide losses, 86 

are trustees of the funds, 86 

ignorance no excuse for breach of 
duty, 86 

misapplication of funds by, 87, 108 

profits by, after full disclosure, 90 

articles may allow, to make profits, 
90 

not liable for contracts of com- 
pany, 91, 92 

personally liable for excess of au- 
thority, 92, 93, 95, 108 

warrant the authority they exer- 
cise, 94 

vltra viret^ acts of, 96, 108 

accepting bills without power, 97 

misfeasance of, 100, 103 

bribes to, 101 

joint and several liability of, 105, 
106,108 

not liable for fraud of co-directors, 
36,106 

preliminary expenses, payment of, 
30,107 

antecedent knowledge of, 107 

connivance of, in misfeasance, 87, 
108 

contribution amongst, 108 

not liable for breach of trust of 
company, 108 

misfeasance not released by bank- 
ruptcy, 110 
erimmal liability of, 70, 114 



DlYIDENDB 

improper, 104 
how to be ascertained, 104 
directors must refund improper, 104 
capital not to be distributed in, 105 
paid out of capital, 106 

Duties. 

See DiBBCTOBS, OFFigsBS, Statu- 
TOBT Duties. 



Election 

of directors, 15 

vaUd, 16 

in general meeting, 17 

when disputed, 17 

** Eligible," 

when director is, 22 
meaning of, 24 

Evidence, 

minute hooks prima /€ieie, 66 

Examination of Witnebses 
in a winding up, 103, 111 

Executob, 

action against, of deceased director, 
36 

EXTBAOBDINABY MEETING, 

how convened, 73 

EXTBAOBDINABY ReBOLUTIOIT 

how passed, 73 

when legally requisite, 74 

amendments to, 76 



Fees. 

See Remttnebation. 

FiDVCiABY Relation 

of director towards company, 2 
of promoter towards company, 25 
of officer towards company, 5 

FOBFEZTUBB 

of shares for non-payment of ealls, 
57 

Fbaud. 

acting as agent for another, no 

defence, 6, 106 
of agent, how company affected, 9 
liability of directors for, 86, 88 
of co-directors, 106 
offioen asaiating in, 107 
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GXNBRAL MXBTXNO, 

vote of remiineration to directors, 

18 
mutt be held once a year, 72 
first, 72 
notice of, 72 

ordinary and extraordinary, 73 
court will not summon, 78 
business to be transacted at. 74 
notice of special business, 74 
proceeds by resolution, 75, 
business beyond that contained in 

notice, 75 
amendments to resolutions, 75 
power of majority to bind minority, 

76 
quorum of ^members to constitute, 

77 
one member cannot be a, 78 
declaration of chairman of, 78 
demand of poll, 78 
proceeding under special section of 

companies act, 78 
proxies at, 79 
powers to be exercised only in, 81 

Ignorance, 

no excuse for neglect of duty, 86 

Indxhnitt, 

directors are entitled to, 83 
clause in articles, 87 

Intant, 

allotment of shares to, 53 
transfer of shares, 55 

Inspectobs 

into affairs of Company, 76 

Internal Management 

of company, court will not interfere 

in, 82, 84 
creditors need not inquire, 98, 99 

Investigation, 

committee of, 76 
appointment of inspectors 76 

Issue 

of prospectus, 47 



Joint and Several, 

** liability of Directors, 104, 108 



Knowledge 

of directors of affairs of company, 
68 

of directors not always notice to 
company, 64 

of persons dealing with Company, 
98 

directors need not disclose ante- 
cedent, 107 



" Knowingly Issue," 
definition of term, 48 

Liability 

of directors for bona fide losses, 86 

for frauds, 86, 88 

for frauds of co-di- 
rectors, 86, 106 

for misapplication, 87 

to account for profits, 
89 

to account after full 
disclosure, 89 

and officers for con- 
tracts of company, 
91,92 

for ultra vires acts, 96 

for mibrepresentation 
of law, 97 

for delusive balance 
sheet. 100 

for improper dividends, 
104, 106 

joint and several, 105, 
106, 108 

for breach of trust by 
company, 108 
of officers to account for profits, 90 

for false baluice sheet, 

107 
of company for fraud of agent, 92 
statute of limitatiouB 108, 

tee Febsonal Liability. 

Losses 

liability of Directors for, 86 

Management 

of company devolves on directors, 1 
external, 98 
internal, 98, 99 

Manageb, 

liability may be unlimited, 3 
see Officebs 

Managing Dibectob, 

liability may be unlimited, 8 
can only be by express auUiority in 
articles, 81 

Majobity 

power to vote remuneration to 

directors, 20 
power to bind minority, 76 
must act in accordance with mem- 
orandum, 77 
at a poll, how ascertained, 78 

Mabbied Woman 

can hold shares, 55 

Measube of Damages 

of officers, for wrongful dismissal, 

10 
for misrepresentation 43 
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MSETINOS, 

tee General Meetiros 

Members, 

notice to, residing abroad, 72. 

Memobandux or Association, 

minnte of redaction of capital to 

be annexed to, 70 
all persons presumed to know, 98 

Minimum 

number of directors, 61, 62 

MiNOBITT, 

bound by majority, 76 

except when majority tyrannical, 76 

Minutes 

of resolutions of board, 66 
of general meeting, 75 

Misapplication 

of funds, connivance of director, 

88, 103 
fraudulent, 114 

Misfeasance 

of directors and officers, 100 
delusive balance sheet, 100 
bribe from promoters, 101 
gift of qualifying shares, 101 
remedy of company for, 102 
misapplication of funds, 103, 108 
improper dividends, 104 
improper preliminary expenses, 107 
must have actually connived at, 108 
claims cannot be set off against, 110 
claims for, not barred by bank- 
ruptcy, 110 
claims for, should be made 

promptly, 110 
mode of proceeding in, 111 

Misbepberentation 
material, 36, 40 

ground for rescision of contract, 35 
ipround for action for deceit, 37 
mnocent, 41, 97 

plaintiff must have relied on, 42 
trivial, 42 

measure of damages for, 43 
of fact, 95, 97 
liability of officers for, 97 
of law, 97 



Name or Company 
must be affixed, 67 
must be used in all notices, &c., 67 

Negligence, 

liability of servant for, 6 



Nondisclosure 

of contract in prospeotns, effect 

of, 46 
of fffccts, in prospectus, 36 

Nonfeasance, 

director not generally liable for, 2 

Notice 

to officers, to determine hiring, 10 

when none required, 11 

of resolution to remunerate direc- 
tors, 20 

to company, of misfeasance, 29 

to director, not always notice to 
company, 64 

to company, how refieivable, 64 

of general meeting, 72 

of general meeting, to members 
residing abroad, 72 

of special business at general meet- 
ing, 74 

of intention to proceed under sec- 
tion of Companies Act, 79 



Officebs, 

manager may have nnliini tfKl 

liability, 3 
position of, 6 
where certain duties specified in 

articles, 6 
are not parties to articles, 6 
no obligation to commit fraud, 6 
liability of, for negligence, 6 
liability of, for breach of con- 
tract, 7 
statutory duties of, 7, 67 
liability for contracts not disclosed 

in prospectus, 7 
liability for statements in prospec- 
tus, 8 
general scope of authority, 8, 9 
powers of, to bind company, 9 
fraud of, 9, 107 
wrongful dismissal of, 10 
winding up, notice of discharge 

to, 11 
arrears of salary, in winding up, 11 
when winding up, not notice to, 11 
claims of, in winding up, for loss of 

employment, 12 
appointments contained in articles. 

16 
appointments, how made, 16 
irremovable appointment of, 16 
liability of, before incorporation, 32 
penalties for neglect of 'statutory 

duties, 67 
must not make profits out of com- 
pany, 90 
liability of, for misrepresentation, 97 
misfeasance of, 100, 103, 111 
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0f7ICEB8 — continued. 

asBisting in a fraud, 107 

liability of, for false balance 

sheets, 107 
examination of, in winding np. Ill 
criminal liabiUty of, 70, 114, 119, 

120 



Past Sertices, 

remuneration of directors for, 20 

Penaltieb, 

for neglect of statutory duties, 

67, 68, 69, 70 
how recoverable, 71 
within what period recoverable, 71 

Personal Liability 

of directors and officers, for fraud 
of company, 10 

of directors and officern, for mis- 
representation in prospectus, 42 

of directors and officers, for omitting 
to disclose contracts, 42 

of directors and officers, for penal- 
ties, for neglect of statutory 
duties, 67 

of directors and officers, for con- 
tracts on behalf of company, 91, 92 

of directors and officers, for excess 
of authority, 92, 96 

of directors and officers, for accept- 
ing bills without power, 97 

of directors and officers, for mis- 
feasance, 100 

of directors and officers, for mis- 
feasance, notwithstandmg bank- 
ruptcy, 110 

see Liability. 

Poll I 

must be demanded by five mem- i 

hers, 78 
shore list conclusive of right to 

vote, 78 
majority how ascertained, 78 
proxies cannot demand, 79 

Powers 

of directors, limited to general 

management, 28, 80 
of directors, cannot be delegated, 

8, 52, 64 
of board cannot be delegated, 61, 64 
no limit to, if conferred by 

articles, 81 
to be exercised only in general 

meeting, 81 
of directors, to be used for general 

benefit, 82 
of directors, cease on winding up, 82 
of directors, may be assumed as 

correctly exercised, 98 
of company, limited by its con- 
stitution, 96 



Preliminary Expenses 

of abortive company, how paid, 30 

Profits, 

directors must make no, 18, 89 

of promoters, 47, 49 

agent must account to company 

for, 89, 101 
by officers, 90 
company's right to all, 100 

Promoter, 

fiduciary position of, 25, 46 

who is, 26, 47 

duties and position of, 26 

liability for expenses, 81 

secret profits of, 47 

profit of must be disclosed, 49 

promotion money, 107 

PROOP, 

for salary, in winding up, 11 
claim of officers, loss of employment, 
12 

Property, 

acquisition of, by company, 27 

of company never vests in directors, 
61 

of company to be used for purposes 
of company only, 89 

of company, fraudulent misapplica- 
tion of, 114« 

Prospectus, 

liability of officers for, 8 

persons issuing, responsible for, 84, 
40 

proper office of, 85, 43 

statutory requisite, 35 

misrepresentation in, 40 

allottee may rely implicitly on, 89 

original allottees only entitled to 
rely on, 43 

contracts must be duKslosed in, 45 

ytrhat kind of contracts must be dis- 
closed, 46 

issue of, 47 

sub-contracts must be set out, 50 

clause in, waiving disclosure of 
contracts, 50 

memorandum should be printed on, 
51 

fraudulent, 115 

Provisional Aoreement, 

duties of directors as to adoption 
of, 27 

Provisional Committee, 

liability of, for expenses, 31 

Proxies, 

stamp, on, 78 

fonnalitieB to be strictly obsetved,79 

not shareholders present, 79 
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of diracton,irlien neeenuy, 21 

when eondition prece- 
dent, 22 
beneficiftl ownenhip not 

necessary, 23 
afasree in Us own li^t, 

23 
how ohtainftble, 24, 102 
gift by promoter, 24, 100, 
102 

QUOBUK, 

of directors at board meeting, 61 

what conatitntes, 63 

of members to eonstitate general 

meeting, 77 
one member cannot i)e, 78 



BATIFICATIOir, 

by company of contracts, 25, 33 
by whom and when possible, 32 
by board of irregular resolutions, 64 
by company of acts of directors, 81 
acquiescence amounting to, 81 

BsDTTcnoir o7 Capital, 

minnte of must be annexed to memo- 
randum, 69 

Beoibtbb or Dibectobb, 

certain compani^ mnst keep, 69 

send copy to Be- 
gistrar, 69 

Begibteb of Mevbebs, 

every company mast keep, 68 

send copy annually 

to Registrar, 68 
allow inspection and 
copy of, 69 

Begxstbb of Mobtoaoes, 

every company mast keep, 67 

allow inspection of, 
68 
Hboistbation, 

company cannot contract before, 25 

REUimEBATION. 

of directors, 18 
offer to forego, 19 
arrears of, 19 

when company insolvent, 19 
may be sued for, 20 
for past services, 20 
special to individuad directors, 21 
ceases on winding-up, 82 

• 

Bemoyal, 

of directors, how effected, 17 

Be SCISSION, 

of contract by company, 28 
of resolution of directors, 82 



Bbiolutiow 

Of 



eamioi alter wstitn- 
tion, 22 
ean be rescinded, 82 
minutes of, 66 
of meeting, how passed , 73 
general meeting, proceeds by, 75 
not seeouded, 75 
beyond matters contained in motiea 

of meeting, 75 
amendments to, 75 



SAI.ABT, 

arrears of, in winding up, 11 
of directors, 18 

Sbai. 

of company, name must be en- 
graved, 67 

Secbetabt, 

general duties of, 8 
See Officbbs 

Secbbt Pbofit 

of promoters, 47 

Sbbyants, 

negligence of, 6 
gratuities by Board to its, 88 
See Officebs 

Set off 

where liability of director or man- 
ager unlimited, 3 
director cannot, for misfeasance, 110 

Shabbs 

must be paid for in cash, 52 
or by registered contract, 52 
allotment of, 52 
transfers of, 53 

transfers to married women, 55 
transfers to infants, 55 
form of transfer of, 55 
calls on, 56 
forfeiture of, 57 
re-issue of forfeited, 57 
re-issue of surrendered 57 
re -issue of lapsed, 57 
dealings by directors in, 58 
holding of, conclusive of right 
vote, 78 

Spbciai. Besolvtion 

must be annexed to articles of 

association, 69 
forwarded to registrar, 69 
how passed, 74 
amendments to, 76 
business to be done by, 77 
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Statute of Limitations 

when claim against directora not 
barred, 29, 109, 110 

Statutory Duties 

of ofiElcers and directors, 7, 67 
name of company must be affixed 

and used, 67 
seal must be engraved, 67 
register of mortgages, 67 
register of members, 68 
register of directors, 69 
special resolutions, 69 
redaction of capital, 69 
increase of capital, 70 
inspection of books, 70 
piiblication of balance sheet, 70 

Stock Exchange, 

requirements of, 61 

Sub-Contbacts. See Contbaotb. 

Subscribers to Memo^Iandum, 
nomination of directors by, 15 



Table A. See Appendix. 

Transfer 

of shares, directors powers to 
refuse, 53 
to married women, 55 
> to infant, 55 
form of, 55 

Trustee, 

directors differ from, 2 
director, for benefit of Company, 84 
director, not for benefit of credi- 
tors, 84 
company as, for third persons, 108 



Ultra Vibes, 

acts of Sectors, 96, 108 



Unldotbd Liability 

of directors or managers, 3 
liability ceases one year after 

retirement, 3 
right of set off against liability, 3 



Vendor. See Promoter. 

Votes 

transfers of shares to multiply, 54 
See Proxies. 



Wages 

of labourer or workman, in wind- 
ing up, 11 
one week's extra pay as bonus, 83 

Winding up, 

arrears of wages and salary in, 11 
is notice of discharge, 11 
remuneration of directors in, 20 
extraordinary resolution for, 74 
powers of directors, cease on, 82 
claims against directors in, 103 
proceedings for misfeasance in. 111 
examination of witnesses in,,lll 

Witness 

must answer relevant questions, 112 
entitled to protection, 113 
entitled to reasonable expenses, 113 
not bound to criminate himself, 113 

Wrongful Acts, 

company liable for, of officers, 9 

Wrongful Dismissal, 

remedy of officer for, 10 



Yearly Hiring, 

length of notice to determine, 10 
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WATERLOW & SONS LIMITED, 

COMPANIES' STATIONERS & REGISTRATION AGENTS. 



List of Books and Forms required by Public Companies. 

Allotment Book Register of Transfer of Bonds Directors' Attendance Book 

Rej^ister of Members and Share Ledger Report Book 

Annual List Transfer liCdger Dividend Account Book 

Numerical Register of Shares Register of Coupons Agenda 

Register of Transfers Guard Book for Transfers Directors' Minute Book 

Register of Bonds and Mort- Register of Proxies Dividend Warrant Book 

gages Minute Book &c., &c. 



LIMITED LIABILITY COMPANIES' BOOKS 

MAY BE SELECTED FKOM STOCK AT THE FOLLOWING PKICBS :— 

Shark Ledger, Demy, red grained basil ... 3 Qrs. 25s. 4 Qrs. 29s. 5 Qrs. 33s. 

s. d. B d. s. I 

Registbr of Members, Medium folio, in basil 48 pages 21 

Register OF Teaksfers, Medium folio, in basil „ 15 

Allotment Books, Medium folio, in basil ... „ 18 6 



96pRges 27 6 
21 
25 



»» 



192 pages 36 
30 
34 



„ 30 



** 



REGISTER OF MEMBERS 

Comprising in one book, the Alphabetical Regi.ster, the Annual List of Members, 
the Summary of Capital and Shares, and Register of Transfers, half-bound, 248. ; 
whole bound basil, 27s. ; or Russia, 31s. 6d. 



Share Certificates, Bonds, Cheques, &g.. Engraved and Printed. 



DIES FOR COMPANIES' SEALS SUNK AND FITTED TO PRESSES- 
SPECIMENS AND SKETCHES SUBMITTED. 



Memoranda and Articles of Association, Special Resolutions, &c., 
expeditiously printed in the proper form for Registration 

and Distribution to Members. 



DEEDS OF SETTLEMENT AND ARTICLES OF ASSOCIATION EN- 
GROSSED FOR SIGNATURES OF MEMBERS AND ORNAMENTALLY 
OR PLAINLY BOUND. 



WATERLOW dc SONS LIMITED 
Attend to the Stamping aiul Filing of Companies^ Annual Lists of 
Shareholders and other requisite forms at the Joint Stock Registry, 
Somerset House, and forward a Certificate of Registration, 



LIST OF AUTHORISED FORMS FOR INCORPORATION 
AND REGISTRATION ON APPLICATION. 



95 k 96, LONDON WALL ; 25, 26 k 27, Gt. WINCHESTER ST. ; 
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WATEELOW & SONS LIMITED, 

Law^ Parliamentary^ and General Stationers. 



WRITING AND ENGROSSINQ. 

Wateblow & Sons Limited have a large and competent staff of Olerks constantly 
engaged at their City and West End Establishments, and are enabled to undertake that 
Deeds or other documents, of whatever length, shall be carefully and correctly engrossed 
or copied, and returned if required, by Return Mail, or within a few hours after the 
receipt of the d^^afts. 

LAW LITHOGRAPHY. 

The staff retained by Wateblow & Sb'Ns Limited in this department is capable of 
completing in a few hours an amount of work which would formerly have required as 
many days. Briefs, Abstracts, Minutes of Evidence, lieports, and Legal Documents, 
Builders* Quantities, Specifications, &c., lithographed with the greatest accuracy, in good 
plain round hand. A Brief of 100 sheets can be lithographed in three or four hours. 

ILLUMINATED ADDRESSES, VOTES OF THANKS, &o. 

Wateblow & Sons Limited havo attained a high degree of perfection in this 
department. Numerous works of great artistic beauty have been executed by them for 
presentation to Her Majesty, the Prince and Princess of Wales, and other important 
personages. 

LETTER-PRESS PRINTING 

For Chancery Bills and Answers, Pleadings and Proceedings under the Judicature Act, 
Memoranda and Articles of Association, Particulars of Sale, Circulars, Notices, Special 
Forms, &c., &c. The Company offer the advantages of an extensive and varied assort- 
ment of Type and the aid of Machinery of the most approved construction. 

100 Cop%»% pf an ordinary Fartieulars of Sale and Flan fan b$ exeeuUd in on$ day^ if 
required, 

PARCHMENT. 

An extensive stock of the best Parchment, plain or ruled and red lined, for Indentures, 
Followers and Bookway Skins, or with black lines for Probates of WOls. 

LAW FORMS. 

Writs, Notices, &o., under the New Judicature Bules, Probate Forms, Drafts 
and Precedents, Bills of Sale, &o., Bankruptcy Forms under the Act of 1883, Joint- 
Stock Companies' Forms, &c., &c. 

COPYING PRESSES, 

Letter Copying Books, and Copying Press Stands, &c. 

FIREPROOF SAFES. 
DEED BOXES, CASH BOXES, CASES FOR FORMS. 

WRITING AND COPYING INKS. 
ENGRAVING AND COPPER PLATE PRINTING 

For Bank Notes, Cheques, Bonds, Certificates, Eeceipts, Cards, &c. 

GENERAL STATIONARY 

Of eyery description, including Quill and Steel Pens and Pen-holders, Drawing Fendls, 
Likstands, Despatch Boxes, Writing Cases, Brief Bags, Stationery Cabinets, Sealing Wax 
and Wafers, Tapes and Ferret, Cutlery, String and Twine, Postage Balances and Scales, 
Date Cases and Indicators, Wicker Office Baskets, Elastic Bands, &o., &o. 
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WATEELOW ^ SONS lzmitsd, LAW PUBUSHERS. 



LIST OF PUBLICATIONS. 

TEE BAHKBVFTCY ACT, 1888, with Introduction and Index. By H. D. Chalmebs, MJL., 
Barrister-at-Law, and B. Hough, of the Board of Trade. Demy Svo, 28. 6d. 

A COXMEHTABY ON THE BAKKBUPTCT ACT, 1888, including the Rules, Forms, and 
Board of Trade Orders, &o., &c. By M. D. Chalmebs, M.A., Barrister-at-Law, and 
E. Hough, of the Board of Trade. Demy Svo. In cloth, 128. 6d. 

GEHEBAL BVLES TJITDEB BAirXBUPTCY ACT, 1888. General Bules as to Administra- 
tion Orders, Scale of Solicitors* Costs, Additional Order dated 81st December, 1883, 
and Orders dated 1st and 7th January and 4th February, 1884. Free by post. Is. 7d. 

BOLSOVEB'S CHABT OP THE BAHKB17PTCT ACT, 1888 (Copyright), showmg at s 
glance the Procedure from Act of Bankruptcy to Discharge, including Small 
Bankruptcies and County Court Administration Orders. By B. W. Bolsoyeb* 
Solicitor, Stockton-on-Tees. Price Is. Mounted on Stiff Boards varnished, 2s. 6d. 

HANDBOOK TO THE PATENTS, DESIGNS AND TBADE-MABKS ACT, 1888, containing 
the Act and Bules, also an Explanatory and Practical Treatise thereon and the 
Procedure thereunder. For the use of Inventors, Manu&cturers, &c., with a Copious 
Index to the Act and Bules. By Bbistow Hunt, Consulting Patent Agent. Demy 
Svo. In cloth, price 6s. 

GUIDE TO THE PBEPABATIOK OF BILLS OF COSTS, with Precedents in all the Divisions, 
Schedule of Fees, Allowances to Witnesses, &c. By T. W. Pbidmobb. Seventh 
Edition. Just published. Cloth, lettered, 16s. 

THE AGBICVLTXTBAL HOLDINGS (ENGLAND) ACT, 1888, with Notes and Forms, and 
a Summary of the Procedure. Second Edition, Bevised and Enlarged. By 
J. W. Jeudwine, of Lincoln's Inn, Barrister-at-Law. Demy Svo. In cloth, 8s. 6d, 

THE LAW BELATING TO COBBVPT PBACTICES AT ELECTIONS, AND THE PBACTICS 
ON ELECTION PETITIONS, with an Appendix of Statutes, Bules and Fofms. By 
Miles Walkeb Mattinson and Stuabt Cunningham Maoaskik, of Gray's Inn, 
Barristers-at-Law. Demy Svo. In cloth, 7s. 6d. 

TABLE OP COBBUPT AND ILLEGAL PBACTICES WHICH VITIATE TEE ELECTION. 

An Extract from the above Work. By M. W. Mattinson and S. C. Macaskib, 
Barristers-at-Law. On linen-lined card. Prices : 1 copy, 2d. ; 50 copies, 68. ; 100 
copies, IDs. 
A HANDBOOK OF THE LAW BELATIKG TO THE MANAGEMENT OF PABLIAMBNTAB7 
AND MUNICIPAL ELECTIONS. By MiLBS Walkbb MATTINSON and Stuabt 
Cunningham Macaskib, of Gray*s Inn, Barristers-at-Law; Authors of **The Law 
relating to Corrupt Practices at Elections." In cloth. Is. 

THE BILLS OF EXCHANGE ACT, 1882.— An Act to Codify the Law relating to Bills of 
Exchange, Cheques, and Promissory Notes. With Comments and Explanatory Notes. 
By M. D. Chalmbbs, M.A., Barrister-at-Law (Draftsman of the Bill). In stiff 
boards, 2s. 6d. In cloth, 3s. 6d. 

THE MABBIED WOMEN'S PBOPEBTY ACT, 1883.— A concise Treatise showing the 
effect of this Act upon the existing Law. By Thomas Babbbtt-Lbnnabd, of the 
Middle Temple, Barrister-at-Law. In stiff boards. Is. 6d. 

THE POSITION IN LAW OP WOMEN.— Showing how it differs from that of Men, and 
the effect of the Married Women's Property Act, 1882. By Thouas Babbbtt- 
Lbnnabd, of the Middle Temple, Barrister-at-Law. In cloth, 68. 



96 & 96, LONDON WALL; 25, 26 & 27, GBEAT WINOHESTEB STREET; 
49, PABLIAMENT STEEET ; and PINSBUBY PAOTOEIBS. 

2 



JVATERLOW <$• SONS ukitisd. LAW PUBLISHERS. 



LIST OF PUBLICATIONS-CONTINUED. 

A GUIDE TO TEE LAW AND PSAGTIGB OF PETTY SESSIONS, with the Summary 
Jurisdiotion Act, 1879. By Edwabd T. Ayebs, Solioitor and late Assistant Clerk 
to Justices, Great Yarmouth. In cloth, 6s. 

THE LAW OF DIRECTORS AND OFFICERS OF JOINT STOCK COMPANIES, their Powers 
Duties and Liabilities. By Hbnby Hubbell, of the Middle Temple, and Clabendon 
Q. Hyde, of the Middle Temple, Barristers-at-Law. In cloth, 3s. 6d. 

THE TIME TABLES FOR THE HIGH COURT OF JUSTICE AND FOR THE COUNTY 
COURT. Revised and Corrected up to May, 1884. By J. W. Jbudwinb, Barrister- 
at-Law. Second Edition. In cloth, Is. 

PRINCIPLES AND PRECEDENTS 07 MODERN CONVEYANCING, 1882.— A Concise 
Exposition of the Draftsman's Art, with a Series of Forms framed in accordance 
with recent Legislation. By C. Oavanaoh, B.A., LL.B. (Lond.), of the Middle 
Temple and Northern Circuit, Barrister-at-Law ; Author of "The Law of Money 
Securities.*' In cloth, 15s. 

THE BILLS OF SALE ACTS, 1878 & 1882, with Copious Notes, Index, and Precedents 
showing the Alteration in the Law under the New Act. By Michael G. Guiby, 
LL.B.,of the Middle Temple, Barrister-at-Law. In cloth, 6s. 

THE ELECTRIC LIGHTING ACT, with Hints to Local Authorities, Explanatory Notes, 
and Amended Rules of the Board of Trade, &c. By Abthub P. Poley, B.A., of the 
Inner Temple, Barrister-at-Law, and Fbank Dethbidqe. In cloth, 28. 

A CODE OF CONTRACT LAW, Relating to Sales of Goods of the value of £10 and 
upwards. A Handbook for the use of professional and business men. By Hbnby J. 
Pabbington, of Middlesbrough, Solicitor. Demy 8vo. In cloth, 8s. 6d. 

AN INDEX TO THE CONSOLIDATED COUNTY COURT ORDERS, RULES, AND FORMS, 
1876.— By H. Alan Scott, of the Inner Temple, Barrister-at-Law, 28. 

THE SUMMARY JURISDICTION ACT, 1879, with Notes, Rules, Index, &c. By H. 
Mabtin Gbeen, Clerk to Justices. Price, in cloth, 3s. 6d. 

THE LAW OF MERCHANT SHIPPING AND FREIGHT, with Tables of Cases, Forms, and 

Complete Index. By J. T. FOABD, of the Inner Temple, Barrister-at-Law. Royal 8 vo. 

In half-calf. One Guinea. 
HANDBOOK ON STAMP DUTIES (FIFTH EDITION), revised and corrected by 

H. S. Bond, of the Solicitors' Department, Inland Revenue, Somerset House. 

Stiffened covers, Is. In cloth, 2s. 
THE PRACTICE AND PROCEEDINGS OP THE COURTS OF INVESTIGATION INTO 

SHIPPING CASUALTIES AND COURTS OF SURVEY.— With Index and References. 

By C. J. Feilb, Barrister-at-Law, of the Inner Temple. Cloth lettered, 2s. 6d. 

The work is dedicated, by permission, to the Wreck Commissioner. 

A DIGEST OF THE ELEMENTARY EDUCATION ACT, 1870, with Orders of the Privy 
Council. A Concise Guide to Members of School Boards, and Instructions to Returning 
Officers and Town Clerks for conducting Elections, with Forms, by H. Monceton, 
Solicitor. Post 8vo, cloth lettered, 2s. 6d. 

LAWS ON BILLS OF EXCHANGE, PROMISSORY NOTES, CHEQUES, fto., of England, 
Germany, France, Italy, and Spain. By H. D. Jenckbn, Barrister-at-Law. Price 58. 
MANUAL OF HYDROLOGY. By N. Beabdmobe, C.E. In cloth, 24s. 
INDIAN EXCHANGE TABLES. By J. L Bbbby. In cloth, 21s., or with Supplement, 25g. 
SUPPLEMENT TO DITTO, separately, 58. 
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WATERLOW ^ SONS limitkd, LAW PUBLISHERS. 



LIST OF PUBLICATIONS-CONTINUED. 

THE EHFL0TEB8* LIABILITT ACT, with Notes. By C. T. PABT, Barrister-at-Law, Is. 

THE BANKERS' MA6AZIHE.— Journal of the Money Market and Ck>mmercial Digest. 
A First Class Monthly Financial Publication, and the recognised organ of oommuni- 
cation for the Banking interest Is. 6d. per number, or 21s. per annum, including two 
double numbers. 

THE BANKING ALMANAC, DIBECT0B7, AND DIAB7.— Published annually in Koyember. 

Cloth lettered, 78. 6d. 

THE COUNTY COMPANION, DIAB7, STATISTICAL CHRONICLE, AND MAGISTEBLiL AND 
OFFICIAL DIREGTOBT.^Published annually in December. Prices— 58., 78. 6d. and 
12s., according to diary space and binding. 

THE SOLICITORS' DUR7, ALMANAC, AND DIBECT0R7.— Published annually in October. 
Prices— 3s. 6d., 5s., 6s., and 8s. 6d., according to diary space. The POCKBT 
EDITION, in leather tuck, 28. 6d. ; Roan Wallet, 4s. 6d. ; and Bussia Wallet, 7b. 6d. 

THE MUNICIPAL COBPOBATIONS COMPANION, DIAB7, DIBECT0R7, AND 7EAR-B00K 
OF STATISTICS.— Published annually in December. Prices— 58., 78. 6d., 128., 
according to diary space and binding. 

ENGLISH MUNICIPAL INSTITUTIONS: THEIR GROWTH AND DEVELOPMENT STATIS. 
TIGALL7 ILLUSTRATED.— ''A most useful and valuable work.'*— Fi^^ Public Press 
By J. R. SOMEBS ViNB, F.S.S. Royal 8vo, cloth, bevelled boards, IDs. 6d. 

THE ENGLISH MUNICIPAL CODE, or the MUNICIPAL COBPOBATIONS (ConsoU- 
dation) ACT, 1882, with Notes, Comments, References, Statistical Appendix, and 
Voluminous Index, by J. W. Hume Williams, Barrister-at-Law, of the Middle Temple» 
and J. R. Somebs Vine, F.S.S. Cloth lettered, 7b. 6d. Second Edition in preparation. 

GENERAL RAILWAY ACTS, 1830— 1874.— A Collection of the General Railway Acts for 
the Regulation of Railways in England and Ireland, including the Companies, Lands 
and Railways Clauses Consolidation Acts. Thirteenth Edition, with the Amending 
Enactments complete to the close of 1 8 7 4. 1 2mo. In cloth, 18s. 

A SUPPLEMENT TO THE ENGLISH EAILWAY ACTS, 1875— 1888.— Uniform in shse 
with the 13th Edition of the General Railway Acts. Complete to the close of the 
Session, 1883. 12mo. In cloth, price 5s. 

RAILWAYS IN SCOTLAND, 1845— 1878.— The General Acts for the Regulation of 
Railways in Scotland, including the Companies, Lands and Railway Clauses (Scotland) 
Acts, complete to the close of 1873, and a copious Index. A Supplement to the 
General Railway Acts. 12mo. In cloth (1873), 6s. 

CLAUSES CONSOLIDATION ACTS, 1845—1877. In cloth, 168. 

STANDING OBDEBS.— The Standing Orders of the Lords and Commons relative to 
Private Bills, with Appendix. Published at the close of each Session. In cloth, 58, 

FBACTICAL HINTS ON THE BEGI8TBATI0N OP P0BM8 AND BETUBNS BEQUIBED 
TO BE FILED under the ** Joint Stock Companies Acts, 1862 and 1867»" and *' The 
Bailway Companies Security Act, 1866." 8vo. Limp cloth. Is. 6d. 

WATEBLOW*S SCBIBBUNG DIABY. Foolscap folio, 6 days on a page, interleaved 
strong paper cover. Is. ; ditto 3 days. Is. 6d. ; ditto 2 days, ^ bound cloth, Ss. 
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VNDSS THB 



NEW BANKEUPTOY ACT, 



18 8 3, 

F&AMBD IN ACOORDAMOB WITH THB 



llsLde 



No. of 
Form. 

8 
4 

6 
6 

7 
8 
9 




2 

3 

4 

6 

6 

7 

8 

9 

9a 
20 
21 
22 
23 
24 
25 
26 

27 
28 
29 
30 
31 
32 
33 



GENER.A-3Li RULES 

pursuant to Seotlona 127 and 122 of the Bankruptcy Act, 1883. 

QENERAlT— Sso. 127. 



DBOX.ABATION ot Inability to Fay. 

Bbbtob'b Petition. 

Bbqvbbt for Issue of Bankniptoy Notice. 

Bankbuptoy Notice. 

APFiDAyiT of Service of Bankruptcy Notice. . 

Affxdayit on Application to set aside Bankruptcy Notice. 

Obdbbs setting aside Bankruptcy Notice. 

Grbditor's Petition. 

Obbditor*s Petition for Administration of Estate of deceased Debtor under 
Sec. 125. 

Affidayit of Truth of Statements in Petition. 

Apfidatit of Truth of „ ,» (General Deponents). 

Application for Interim Beceiver. 

Affidavit of Service of Petition. 

SuBSTiTUTBD Servico of Petition. (Notice in Oazette). 

NoTicB by Debtor of Intention to oppose Petition. 

Ordbr to stay Proceedings on Petition. 

Bond on stay of Proceedings, &c. 

,y tf (Bankruptcy Notice). 

NoTicB of Sureties. 
Affidavit of Justification. 
Cbbtificatb of Judge for Transfer of Proceedings. 
O&DBR for Transfer of Proceedings. 
Adjournment of Petition. 
Dismissal of Petition. 

DisiassAL of Petition upon which Proceedings are stayed, where a Keceiving 
Order has been made on a subsequent Petition. 

Rbstrainino Action, &c., before Keceiving Order. 

Bbobivino Order on Debtor*s Petition. 

Becbtvino Order on Creditor's Petition. 

Notice of Keceiving Order, &c. (Local Paper): 

Order for Administration in Bankruptcy of Estate of deceased Debtor. 

„ „ „ on Transfer of Proceedings under Sec. 125 (4.) 

Application for Summary Administration under Sec. 121. 
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WATERLOW 4- SONS umjtbj), LAW PUBLISHERS. 



No. of 
Form. 

34 
36 



36 
87 
88 
89 

40 
41 
42 
43 
44 
46 
46 

47 
48 

49 

50 

51 

52 

62a 

63 

64 

65 

66 

67 

58 

59 

69a 

60 

60a 

61 



Order for Summary Administration. 
Statement of Affairs. 

(a) Unsecured Creditors. 

(b) Creditors fully secured. 

(c) Creditors partly secured. 

(d) liiabilities. 

(b) Preferential Creditors, for Rent, Rates, Taxes and Wages. 

(p) Liabilities of Debtor on Bills other than his own acceptances. 

(o) Property. 

(h) Debts due to the Estate. 

(j) Bills of Exchange. Promissory Notes, &c., available as assets. 

(k) Deficiency Account. 

Memorandum of Public Examination of Debtor. 

Obdbb of Court that Examination is concluded. 

Obdbr of Adjudication. 

Notice of Adjudication (Local Paper). 

Application to annul Adjudication under Sec. 35. 

Order annulling Adjudication under Sec. 36. 

Application for Order of Discharge. 

Certificate of Number of Creditors. 

NoTiCK to Creditors of Application for Discharge. 

Order of Discharge. 

Certificate of Removal of Disqualification. 

Order sanctioning Composition or Scheme. 

Application for enforcement of Provisions in a Composition. 

Affidavit in support of Application for enforcement of Provisioiis of a 
Composition under Sec. 18 or 23. 

Order for Enforcement of Provisions in a Composition. 

Certificate of Scheme or Composition. 

Affidavit of Proof of Debt with or without Securitv. 

»> J* M M j» hy Clerk. 

Affidavit oi Proof of Debt by Agent of Company. 
General Pi-oxy. 
Special Proxy. 

Voting Letter under Sec. 18 (2). 
Notice to Creditors of First Meeting. 
Notice to Debtor to attend First Meeting of Creditors. 
Minutes of Proceedings at First Meeting. Bankruptcy. 

,, ,, ,, ,, Composition or Scheme. 

List of Creditors asbembled, to be used at every Meeting. 
List of Creditors assembled, to be used at every Meeting. Continuation Sheet. 
Order of Court for General Meeting of Creditors. 



62 Notice of Meeting (General Form). 
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No. of 

Form. 

63 

64 

65 

66 

67 
68 
69 
70 

71 
72 
73 
74 
76 
-76 
77 
78 
79 
80 
81 

82 
83 
85 
86 
87 
88 
89 
90 
91 
92 
93 
94 
95 

96 

97 

98 ^ 

99 
100 
101 
102 
103 
104 



Notice convening Second Meeting to confirm Oomposition or Scheme. 

Resolution at Second General Meeting. 

Notice to Creditors and Official Receiver of Application to Court to sanction 
Composition or Scheme. 

Notice to Creditors of Meeting to Remove Trustee and to appoint a person to fill 
the Vacancy. 

Notice of Meeting to be held to appoint new Trustee. 

Minutes of Meeting for receiving Resignation of Trustee, &c. 

Report of Appointment of Trustee. 

Request hy Creditors to Board of Trade to notify Objection to Trustee to High 
Court. 

CBB.TIPICATB of Appointment of Trustee. 

Bond of Trustee. 

Report of Appointment of Trustee to fill a Vacancy caused by Resignation, &c. 

Application for Directions by Trustee. 

Order on Application of Trustee for Directions. 

Notice of Intention to disclaim Lease. 

Notice of Intention to declare Dividend. 

Notice of Intention to deolare final Dividend. 

Statement to accompany Notice of Dividend. 

Notice of Dividend. 

Application by Creditor for Order for Trustee to pay Dividend withheld and 
Order thereon. 

Certificate by Committee of Inspection as to Audit of Trustee's Accounts. 

Affidavit verifying Trustee's Account. 

Trustee's Trading Account. 

Profit and Loss Account (Trading Account). 

Affidavit verifying Trustee's Trading Account. 

Notice to Bankrupt under Sec. 53. 

Order setting aside Pay, Salary, &c., under Sec. 53 (1). 

Order setting aside Salary or Income, &c., under Sec. 53 (2). 

Application to Board of Trade to authorise Account at Local Bank. 

Order of Board for Local Account. 

Notice to Creditors of Intention to apply for Releaso. 

Application by Trustee to Bo^d of Trade for Release. 

Request to deliver Bill for Taxation. 

Allocatur. 

Form of Book to be kept by Taxing Ofiicer. 

Return by Taxing Ofiicer. 

Admission of Debt by Debtor of Bankrupt. 

Order to pay admitted Debt. 

Search Warrant. 

Warrant of Seizure. 

Warrant against Debtor about to quit England, &c. 

SuBr(ENA ad Test. (High Court) . 
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No. of 
Form. 

105 
106 

107 
108 
109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

129 

129a 

130 

130a 

131 

132 
133 



Sttbposna Dnces Tecum (High Court). 

SuBPOEENA or Summons to Witness in County Court. 

Summons imder Sec. 27. 

APFLiGATio>r by Trustee for Committal of Bankrupt or other Person. 

Appidavit in support of Application for Committal of Debtor for Contempt 
under Sec. 24. 

Appidayit of Trustee under Sec. 50 (6). 

NoTiCB of Application for Committal under Sees. 18, 23. 

Order of Committal under Sec. 18 or 23. 

Notice of Application for Committal under Sec. 24. 

Appidayit of Person interested in a Composition for Committal. 

Appidayit for Immediate Committal under Seo. 102 (6). 

Notice of Application for Committal under Sec. 50 (6). 

Obdeb of Committal under Sec. 24. 

Obder of Committal under Sec. 50 (6). 

Warrant of Committal for Contempt. 

Wabbant to apprehend a Person summoned under Sec. 24. 

Order for Discharge from Custody on Contempt. 

Order to Postmaster-Oeneral under Sec. 26. 

Certipicate to Speaker of the House of Commons under Sec 33. 

Issues of Fact for Trial by Jury (High Court). 

Judgment Summons on Judgment or Order. 

Judgment Summons on Judgment or Order for payment by instalments. 

Application for Judgment Summons. 

Application for Judgment Summons for non-payment of Instalments. 

Appidayit where Judgment Summons is sought on an Order of Court, not a 
County Court. 

Order on Judgment Summons altering Original Order or Judgment. 

Order of Commitment on an Order or Judgment of a Court other than a 
County Court. 



ADMINISTRATION ORDERS.—SEoxioir 122. 



N amber. 
1 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 



Bequest for an Order of Administration. 
Notice to Debtor. 

„ Creditors (of Proceeding). 
Order of Administration. 
Notice to Creditors (of Order). 
Warrant of Execution. 
Judgment Summons. 
Obdeb of Commitment. 
Notice to Debtor of Creditor's Claims. 
Notice to Creditor that his claim is not objected to. 
SuFEBSEDiNO Order of Administration. 
Notices of Orders of Administration. 
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WATERLOW 4r SONS zixitsd. LAW PUBLISHERS. 



A. aXJIDE 

TO THS 



LAW AND PEACTICE 

OP 

PETTY SESSIONS; 

WITH 

THE SUMMARY JURISDICTION ACT, 1879, 

BY 

EDWARD T. AYERS, 
SoLiorroR and Late Assistant Clerk to Justices, Gbeat Yakuoutb. 

In Olotb, Five Shillings. 



THE LAW 



OP 



DIRECTORS AND OFFICERS 

OP 

JOINT STOCK COMPANIES; 

THEIE POWERS, DUTIES, AND LIABILITIES, 

BY 

HENBY HURRELL, op thb Inneb Templb, 

AND 

CLARENDON G. HYDE, op the Middle Temple, 

Babbistebs-at-Law. 

In Olothy Three Shillings and Sixpence. 
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WATMRLOW ^ SONS zaarjip, LAW PUBLISHERS. 



THE BANKRDPTCY ACT AND ROLES, 1883, 

WITH FORMS, SCALES OF COSTS, FEKS AND PSBCINTAGES, 

BOARD OF TRADE ORDERS AND FORMS, 

COURT ORDERS, DEBTORS' ACT, I860, 

AND RULES AS TO JUDGMENT DEBTORS, 

ADMINISTRATION ORDERS, Ac., 
AND 

A COMMENTAET 

THEREON. 

BY 

M. D. CHALMERS, M.A., Babbistsb-at-Law, 

AND 

£. HOUGH, Ohibf Clerk, Bankruptct Department, Board of Trade, 

530 pages. In Clofcb, 12s. 6d. 

BOLSOVER'S 

OHAET OF THE BANKEUPTOY ACT, 1883, 

(COPYRIGHT), 
SHEWING AT A GLANCE 

THE I>ROCEDURE 

FROM 

ACT OF BANKRUPTCY TO DISCHARGE. 

INCLTJDINO 

SMALL BANKRUPTCIES 

AND 

COUNTY COURT ADMINISTRATION ORDERS, 

B7 

R. W. BOLSOVER, Solicitor, Stockton-on-Tees. 
PRICE Is. Mounted on Stiff Boards, Varnished, 2s. 6d. 
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HANDBOOK TO THE PATENTS, DESIGNS, 
AND TRADE-MARKS ACT, 1883, 

Gontaining the Act and Rules, also an Explanatory and Practioal Treatise 

thereon and the Procedure thereunder. 

FOB THE USB OF 

INVENTOKS, MANUFACTURERS, &c. 

With a Copious Index to the Act and Rules. 

BY 

BEISTOW HUNT, Consultino Patent Agent. 

In Cloth, Five Shillings. 



TIME TABLES 

FOB THE 

HIGH COURT OF JUSTICE 

AND FOB THE 



COUNTY COURT. 



REVISED AND CORRECTED UP TO MAY, 1884. 

BY 

J. W. JEUDWINE, Babbi8T£b-at-Law. 
Second Edition. In Cloth, One Shilling. 



96 ft 90, LONliON WALL ; 26, 26 & 27, GUEAT WINCHESTER STREET ; 
49, PARLIAMENT STREET ; and FINSBURY FACTORIES. 



U I 



WATERLOW ^ SONS lixited, LAW PUBLISHERS. 



Serenfh Edition. In dofh, ISs. 

GUIDE TO THE PEEPAEATION 



OF 



BILLS OF COSTS, 

contahono 

PEAOTIOAL DIRECTIONS FOR TAXING COSTS IN ALL 
THE DIVISIONS OF THE HIGH COURT OF JUSTICE, 

With F&ecedbnts ttndeb thb New Bttlbs op 1883 bblatino to Costs, 

ALSO uNBiOL SETTLED LAND ACT BULES, 1882, and ttndbb 
SOLICITOES' EEMUNERATION ACT and LUNACY BULES, 1883, 

AND IN 

CONVEYANCING, COUNTY COURT, HOUSE op LOEDS, PBIVY COUNCIL, 

PROBATE DIVISION (Non-Contbntious), 
BANKRUPTCY, WINDING-UP ACTS and thb LANDS CLAUSES 

CONSOLIDATION ACT. 

By THOS. W. PRIDM RE, 
One of tlie Principal Clerks in the Taxing Master's Office, Ohancery Division 

of the High Court of Justice. 

PRINCIPLES AND PRECEDENTS 



OP 



MODERN CONVEYANCING, 

188S. 
IN THEEE PAETS. 

I.— PEELIMINART DISSEETATION. 
II.— CONVEYANCING STATUTES, with NOTES. 
III.— PEECEDENTS. 

BY 

C. CAVANAGH, B.A, LL.R (Lond.), 
Of thb Miodls Temple akd Korthbsn Cibcuit, Barristbh-ai-Law. 

Author of " The Law of Money Securities." 

In one vol., demy 8vo. 800 pages. Price 15s. 
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WATERLOW ^ SONS limited, LAW PUBLISHERS. 

Second Edition (Sixth Beprint), Kevised and Enlarged. 

With another Precedent, and an Index of Forms. 

THE AGEIOULTURAL HOLDINGS 

(ENGLAND) ACT, 1883, 



WITH 



NOTES AND FORMS, AND A SUMMARY OF THE PROCEDURE, 



BT 



J, W. JEUDWINB, OF Linooln's Inn, BAltBisTBB-AT-LiLW. 
130 pages, Demy 8vo. In Oloth, 3s. 6d. 

THE LAW RELATING TO 

COEEUPT PEACTICES AT ELECTIONS, 

AND THE PRACTICE ON ELECTION PETITIONS. 

WITH AN APPENDIX OP STATUTES, RULES AND FORMS, 

BT 

MILES WALKEE MATTINSON Airo STUART CUNNmGHAM MACA8KIB, 

OP okay's nm, b^uuustbbs-at-la'w. 

300 pages, Demy 8yo. "La. Oloth, 7s. 6d. 

j^ s: .A. u ID B o o k: 

OF THE 

LAW EELATING TO THE MANAGEMENT 

OF 

PARLIAMENTARY AND MUNICIPAL 

BLECTIONS, 

BY 

MILES WALKER MATTINSON and STUART CUNNINGHAM MACASKIB, 

OF Gray's Inn, Babbisters-at-Law, 
AiUhyra of^^ The Law relating to Corrupt Practices at Elections,^* 

In cloth, Is. 
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'^xitt pst of ^artl^ent. 



Depth 


• 


10 


X 


12 


X 


13 


X 


16 


X 


16 


X 


17 


X 


18 


X 


19 


X 


22 


X 


23 


X 


26 


X 


26 


X 


27 


X 


28 


X 



Width. 
16 
16 
17 
20 
21 
22 
24 
26 
27 
28 
29 
31) 
30) 
32 



PLAIN. 












Best picked 


Each. 


Beat picked. 


Ferdos. 


Per doz. 


, -/6 . 


. -/6 . 


4/- . 


. 6/- 


-/9 . 


. -/lO . 


8/- . 


. 9/- 


-/lO . 


. V- . 


9/6 


• "(- 


V- . 


. 1/2 . 


11/6 


. 12/6 


1/2 . 


. 1/4 . 


. 13/- . 


. 14/6 


1/4 . 


. 1/6 . 


. • 15J- . 


. 16/6 


, 1/6 . 


. 1/8 . 


17/6 


. 19/- 


1/10 . 


. 2/- . 


20/- 


. 22/- 


. 2/- . 


2/3 


22/- 


. 26/- 


2/3 


2/6 


26/- 


. 28/- 


2/6 


2/9 


28/6 


. 81/- 


2/9 


. 3/- . 


31/6 


. 34/- 


► 3/3 


3/6 


36/- 


. 37/- 



Largw tiges eon he iuppliid. 



RED-LINED AND RULED. 



Bach. 



Lxdentures Tested 


16 X 20 


. 1/6 




26 X 29 


. 3/- 




27 X SO 


3/6 


FoUowers •• •• 


23 X 28 


2/6 




26 X 30 


. 3/- 


BookwaTs Texted 


riOiX 17 


. 1/- 




13 X 17 


. 1/3 


These are the tsiseB of 


16 X 21 


. 2/- 


Skins before folding. 


18 X 24 


2/3 




19 X 26 


2/6 




22 X 27 


2/9 



Best 
picked. 


Per doa. 


Best picked 
Per dos. 


1/9 . 


. 15/- . 


. 18/- 


3/6 


. 30/- 


. 36/- 


4/- . 


• 32/- 


. 38/- 


3/- . 


. 26/- 


. 30/- 


8/6 


. 30/- 


• 86/- 


1/2 . 


. 10/6 


. 12/- 


1/6 . 


. 14/- . 


• 16/- 


2/3 


. 21/- . 


. 23/- 


2/6 


. 22/- 


. 26/- 


2/9 


. 26/- 


. 28/- 


3/- . 


. 28/- 


. 30/- 



10 


X 


16 


13 


X 


17 


16 


X 


20 


18 


X 


24 


23 


X 


28 



BULBD OR PLAIN. 

Each. 
-/6 

-yto 

V- 

1/6 

2/3 

The90 eon be had wUh or without 2/6 stamp impretted. 



Per doa. 

6/- 

9/6 

11/6 

17/6 

26/- 
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FR/OB^TBS. 



WITH OB WITROVT HBADIXG, BLA.CK LINED AND BVLBD. 











Bectpickad 




Kaoh. 


Beat pteked. 


Per doB. 


Perdos. 


12 X 16 .. . 


. .. 1/- . 


. 1/2 . 


10/6 


. 12/- 


16 X 20 .. . 


. .. 1/6 . 


. 1/9 . 


• 16/- . 


. 18/- 


18 X 24 


. .. 2/- . 


2/8 


22/- 


. 26/- 


22 X 27 .. . 


a/8 


2/S 


26/- 


28/- 


26 X 29 .. . 


. .. 8/- . 


8/0 


80/- 


88/- 


28 X 32 •• . 


3/9 


. 4/- . 


. 40/- . 


. 46/- 



rSIKTSJ), SULSJD, AND MSD-LINSD. 





PBB QVIUI. 


Large 
Fott Uo, 


Fet^. 


Jhmff, 


This Ikdibittubi 

* 

MsuoRAivDnM OF Agbbsxeht 

An Aqbeement 

« This is thb Last Will," &c. (not rediinedj 
Followers for same 


t, d, 

2 6 
2 6 
2 6 
2 6 
2 6 


1, d. 

3 6 
3 6 
3 6 
3 6 
3 6 


«. d. 

4 6 

4 6 
4 6 
4 6 
4 6 



F&r Quire, 
i, d. 

This Indenture, on Blue Wove Copy, half sheets, ruled ... 1 6 



This Indenture, on Water-lined Brief 

This is the Last Will, &c., on Lined Brief 



... 2 



... 2 6 



SPECIMENS OF ANY OF THE ABOVE SENT ON APPLICATION. 
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WATERLOW 4r SONS zimitej>. LAW STATIONERS. 

LAW AGENCY 
INLAND EEVENUE STAMPING. 

WATERLOW d SONS LIMITED devote special attention to this department, and are In dally 

attendance at the Stamp Office, Somerset House. 

RESIDUARY AND SUCCESSION ACCOUNTS PASSED. 

LEGACY AND SUCCESSION OR OTHER DUTIES PAID. 

All paymenta in respect of these duties have now to be made at the Offices at Somerset House 

instead of at the Local Offices as formerly. 

BILLS OF SALE STAMPED AND FILED. 

JOINT-STOCK COMPANIES REGISTERED. 

ADVERTISEMENTS INSERTED IN THE "LONDON GAZETTE." 

ANNUAL SUMMARIES, SPECIAL RESOLUTIONS, do., FILED. 

SEARCHES MADE AT ANY OF THE PUBLIC OFFICES WITH THE GREATEST CARE AND 

EXPEDITION. 

TRADE MARKS REGISTERED. 

Designs furnished and Blocks cut for same. 

DEEDS AND ALL EXBOUTED INSTRUMENTS STAMPED AND FORWARDED 
BY RETURN OF POST, a small charge being made for attendance and postage. The 
greatest care is exercised in the assessment of Stamp Duty payable on any document entnuted 
to the Company for stamping, but they incur no responsibility in the eyent of an improper 
assessment being made. 

As the amount of Stamp Duty must be paid to the Stamp Office befbre any doomnent can 
be stamped, it is particularly requested that a remittance accompany the instmctiQns for 
stamping. 

Cheques and Post Office Orders to be made payable to the Company, and to be crossed 
*« Union Bank of London. —Not Negotiable." 

Spoiled Stamps accompanied with the requisite Affidavits (forms for which are supplied by 
Waterlow and Sons Limited) deposited at the Cancel Office, and the amount reaUsed placed to 
credit of Customer, or if remitted in cash a small amount for Commission is deducted. 



LAW STATIONERY AND FORMS 

OF EVERY DESCRIPTION. 
OeiMpal Catalogue oi* Catalogue of Law Forme on Application. 
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